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This is a decision on appeal under 35 U.S.C. 8 134(a) from
the final rejection of clainms 20-34.

W affirmin-part.

! Application for patent filed May 30, 1997, entitled
"Touch Sensitive Apparatus and Method for | nproved Visual
Feedback. "
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BACKGROUND

The invention relates to a system nethod, and conputer
instructions on a conputer usable nediumfor visually indicating
that a key on a display screen has been selected. Al though the
invention is disclosed in connection with a touch screen displ ay,
only one claimrequires this feature. Wen a key is selected,
the size of the key on the screen enlarges or "splats" and the
appearance changes to indicate a depressed key, e.g., by
decreasing the size of the bevels of the key graphic.

Claim 20 is reproduced bel ow.

20. In a system having a processor, a display for producing
a visual representation of a plurality of keys, a position
sensi ng subsystem for providing signals indicating that an
area on the display has been selected by an operator and a
menory for storing programm ng instructions for controlling
the operation of the system an apparatus for providing

i mproved vi sual feedback to the operator that an area in the
vi sual representation has been sel ected, said apparatus
conpri si ng:

(a) a circuit responsive to signals provided by said the
position sensing subsystemto provide an key-identifying
signal indicating that a particular key in the visua
representation of said plurality of keys has been sel ected
by the operator; and

(b) display control |ogic responsive to the key-identifying
signal to alter the visual representation of the selected
key by enlarging said the visual representation and by
changi ng said visual representation to have the appearance
of a depressed key, said altered visual representation
provi di ng visual confirmation of the key selection.

The examiner relies on the follow ng references:

Greanias et al. (Geanias) 4,686, 332 August 11, 1987
Vol k et al. (VolKk) 5, 687, 331 Novenmber 11, 1997
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(filed August 3, 1995)

Clainms 20-34 stand rejected under 35 U . S.C. § 103(a) as
bei ng unpat ent abl e over Vol k and G eani as.

W refer to the final rejection (Paper No. 15) (pages
referred to as "FR_") and the exam ner's answer (Paper No. 18)

(pages referred to as "EA

") for a statenent of the exam ner's
rejection, and to the appeal brief (Paper No. 17) (pages referred
to as "Br__") for a statenent of appellants' argunents

t her eagai nst.

OPI NI ON

Obvi ousness factual findings

Content of the prior art

Vol k di scloses a viewer interface for use in an interactive
tel evi sion environnent, but which can be used with conputer
software (col. 12, line 60 to col. 13, line 6). Control itens on
the screen, such as control buttons or icons for "open" and
"close" functions, are selected by a user who typically navigates
a cursor with a keyboard or nouse, and selects the control item
by a keyboard stroke or a nouse click (col. 4, lines 9-16). A
sel ected control itemresponsive to input is said to have the
"focus" (col. 4, lines 26-27) and is indicated by a focus item
"[T] he display of a control itemthat has the focus is typically

altered, for exanple by highlighting the display of the itemor
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surroundi ng the selected control itemby a border to indicate to
the viewer that the selected control itemhas the focus."
Col. 4, lines 27-31. For exanmple, a focus ring 105 surrounds the
perinmeter of control item 102 in Fig. 3A (col. 20, lines 22-24;
col. 27, lines 29-32). It can be seen that the focus ring
enl arges the visual representation of the control item Standard
focus itens include rings, arrows, and pointing fingers (col. 27,
line 38). Volk also discloses a button control object 810 in
Fig. 8A that executes a single action (col. 28, |lines 51-53),
havi ng an activated and deactivated nodal state, where the visual
representation is changed to have the appearance of a depressed
(pushed) key when the key is pressed. The invention of Volk is a
system for highlighting the currently selected control item by
associating an animated "focus item" called a "sprite," with the
selected control itemto indicate that it is in a state
responsi ve to commands froma user interface (abstract; col. 12,
lines 29-31). Volk teaches using nultiple focus itens in
di scussing ani mated focus itenms, such as varying the size, shape,
position, color, noving imges, video, sound "or a conbi nation of
t hese el enents” (abstract).

G eani as di scl oses a conbi ned finger touch and styl us
detection systemfor use on the view ng surface of a visua

di spl ay system (abstract).
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Level of ordinary skill in the art

The | evel of ordinary skill in the art is evidenced by the

references. See Inre QCelrich, 579 F.2d 86, 91, 198 USPQ 210,

214 (CCPA 1978) ("the PTO usual ly nust evaluate both the scope
and content of the prior art and the | evel of ordinary skil

solely on the cold words of the literature"); In re GPAC Inc.,

57 F.3d 1573, 1579, 35 USPQ2d 1116, 1121 (Fed. Cir. 1995) (the
Board did not err in adopting the approach that the |evel of
skill in the art was best determ ned by the references of

record); Ckajima v. Bourdeau, 261 F.3d 1350, 1355,

59 USP@d 1795, 1797 (Fed. Cir. 2001) ("[T]he absence of specific
findings on the level of skill in the art does not give rise to
reversible error "where the prior art itself reflects an
appropriate level and a need for testinobny is not showmn.'"). One
of ordinary skill in the art nmust be presumed to know sonet hi ng
about the art apart fromwhat the references expressly disclose.

See In re Jacoby, 309 F.2d 513, 516, 135 USPQ 317, 319 (CCPA

1962). See also In re Sovish, 769 F.2d 738, 743, 226 USPQ 771

774 (Fed. Gr. 1985) (skill in the art nust be presuned).

Di fferences and notivation

The differences and the notivation will be discussed in

connection with each claim
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Gbvi ousness

Initially, it is noted that only claim24 recites a touch
screen display, so Geanias is only relevant to claim?24. The
"position sensing subsystem for providing signals indicating that
an area on the display has been selected by an operator”™ in
clainms 20, 26, and 31 reads on the ordinary conputer subsystem
for sensing the position of a cursor or pointer which is clearly
present in Volk. The analysis is |limted to Vol k except for the

rejection of claim24.

d aim 20

The argued differences are altering the visual
representation of the selected key "by enlarging said the visual
representati on and by changing said visual representation to have
t he appearance of a depressed key."

Appel | ants argue that the exam ner relies on a general
| anguage in Vol k suggesting that a programmer can enabl e any
change of appearance that the programer chooses, but this does
not teach the precise changes in display that are clai ned
(Br10-11). W agree that the rejection, as stated, seens to rely
on general |anguage in Volk and is not persuasive for that
reason. Neverthel ess, Vol k does have specific rel evant teachings
whi ch cannot be ignored. For exanple, the examiner did refer to

Fig. 8Ain the rejection (Paper No. 13) and the final rejection
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(Paper No. 15), although there is no express discussion that it
showed a depressed key.

Vol k discloses a visual representation of plurality of keys,
where control buttons 102, 103 in Fig. 3A are equivalent to
"keys." Vol k discloses enlarging the visual representation of
the selected button (key) by putting a focus ring 105 around the
control items (Fig. 3A; col. 20, lines 2-24). Appellants do not
contest that Vol k shows enlarging the visual representation. ?

Appel l ants argue that "the characteristic of displaying a
depressed key is not found [in Vol k]" (Brl10). However, Vol k
di scl oses that the selected button (key) can be indicated by
havi ng the appearance of a depressed key (Fig. 8A).® Appellants
do not address this teaching of Volk.

Thus, we find that Vol k separately teaches enlarging the
vi sual representation and displaying a depressed key. Volk

teaches using multiple focus itenms in conbination, such as

2 As admitted by appellants in their description of the

prior art, it was well known to enlarge the visual representation
of an itemon a touch screen, as taught in U S. Patent 5,119,079
to Hube et al.

® It was well known to visually indicate a sel ected key by
di spl ayi ng a depressed key. For exanple, the cal cul ator
accessory in Wndows NT (introduced in 1994) changes the visual
representation of a key on keypad to indicate a depressed key and
the exit/mnimze/ maxi m ze buttons on the upper right hand corner
of the windows in Wndows NT are shown depressed when sel ected.
Simlarly, in WrdPerfect 6.1 (issued in 1995), which is being
used to wite this opinion, the buttons on the tool bar and
power bar are di splayed as depressed when sel ect ed.

-7 -
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varying the size, shape, position, color, noving inmages, video,
sound "or a conbination of these el enents" (abstract; col. 10,
lines 38-39). One of ordinary skill in the art would have been
notivated to use multiple knowmn ways of indicating a sel ected key
in conbination, such as the enlarging the representati on and

gi ving the appearance of a depressed key, in view of this

t eaching of Vol k, to enhance the visual representation of a

sel ected key. Accordingly, we sustain the rejection of claim20.

daim?21

Claim?21 calls for enlarging and changi ng the vi sual
representation of the key occur substantially sinultaneously.

The exam ner finds that Vol k teaches that an ani mati on can
have a conbi nati on of visual and audible representations (FR3).

Appel |l ants argue that the art does not teach the further
distinction of sinultaneity and "[t]his point appears to have
been outside the Exam ner's understandi ng" (Brll).

It is true that the exam ner does not appear to appreciate
that a conbination of effects does not necessarily nean that they
are perfornmed "sinultaneously." Nevertheless, we think the
di scl osure of a conbination of effects in Vol k woul d have
reasonably suggested to one of ordinary skill in the art that the

effects shoul d be perforned sinultaneously since each effect is
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supposed to indicate the same event of providing focus. Thus, we

will sustain the rejection of claim21.

Claim22

Claim 22 calls for also changing the coloration of the
vi sual representation.

The exam ner notes that Vol k teaches that the appearance of
control objects may be altered by changing the background col ors
(FR3).

Appel  ants argue that there is no suggestion of three
changes in a display (Br1l).

Vol k teaches using nultiple focus itens in conbination, such
as varying the size, shape, position, color, noving inmages,

vi deo, sound "or a conbination of these el enents" (abstract).

One of ordinary skill in the art would have been notivated to use
mul tiple known ways of indicating a selected key in conbination,
such as the enlarging the representation and giving the
appearance of a depressed key and using a color change, in view
of this teaching of Volk, to enhance the visual representation of

a sel ected key. Thus, we sustain the rejection of claim22.

Cains 23 and 25
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Claim 23 recites that two types of key identifying signals
are provided to distinguish between which portion of a key area
has been touched.

W do not find where the exam ner addresses this limtation.
W have reviewed Vol k and find no teaching or suggestion of this
[imtation. That fact that Vol k could be nodified to produce the
clai med subject matter still requires a suggestion or notivation.

See In re Fritch, 972 F.2d 1260, 1266, 23 USPQ2d 1780, 1783-84

(Fed. Cir. 1992) ("The nere fact that the prior art may be
nodi fied in the manner suggested by the Exam ner does not nake
t he nodification obvious unless the prior art suggested the

desirability of the nodification.")(citing In re Gordon,

733 F.2d 900, 902, 221 USPQ 1125, 1127 (Fed. Cr. 1984)). The

rejection of claim23, and its dependent claim25, is reversed.

daim?24

Claim?24 recites that the position sensing subsystem
conprises a touch sensitive overlay on the display.

The exam ner has applied Geanias to show a touch sensitive
overlay (FR3).

Appel l ants argue that the distinction remains unaddressed by
the exam ner (Brl12).

The exam ner has clearly addressed the touch sensitive

overlay using the Greanias patent, albeit in connection with

- 10 -
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claim 20 which does not require this Iimtation.

It woul d have

been obvious to use a touch sensitive overlay in Volk because it

was a well known substitute for a nouse pointing system The

rejection of claim24 is sustained.

Cl aim 26

The nmet hod of claim26 would

reasons stated in connection with

of claim 26 is sustained.

daim27

The nmet hod of claim 27 woul d

reasons stated in connection with

of claim 27 is sustained.

Claim 28

The nmet hod of claim 28 would

reasons stated in connection with

of claim 28 is sustai ned.

Clains 29 and 30

The nmet hod of claim29 woul d

reasons stated in connection with

have been obvi ous for the

systemclaim 20. The rejection

have been obvi ous for the

systemclaim?2l. The rejection

have been obvi ous for the

systemclaim22. The rejection

not have been obvious for the

systemclaim23. There is no

11 -
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teaching in Vol k of separately sensing the upper and | ower
portions of the visual representation of the selected key, even
though claim?29 is not specific as to exactly what happens when
t he upper and | ower portions are sensed. The rejection of

claim?29, and its dependent claim 30, is reversed.

Caim31

The conputer usabl e nedi um storing progranm ng instructions
of claim 31 would have been obvious for the reasons stated in
connection with systemclaim20. The rejection of claim3l is

sust ai ned.

daim 32

The conmput er usabl e nedium storing programrng instructions
of claim 32 would have been obvious for the reasons stated in
connection with systemclaim?22. The rejection of claim32 is

sust ai ned.

Clains 33 and 34

The conputer usabl e nedi um storing progranm ng instructions
of clains 33 and 34 woul d not have been obvious for the reasons
stated in connection with systemclaim23. There is no teaching

in Vol k of separately sensing the upper and | ower portions of the

- 12 -
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visual representation of the selected key. The rejection of

clainms 33 and 34 is reversed.
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CONCLUSI ON

The rejection of clainms 20-22, 24, 26-28, 31, and 32 is
sustained. The rejection of clainms 23, 25, 29, 30, 33, and 34 is
reversed.

No time period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
§ 1.136(a).

AFFI RVED- | N- PART

MAHSHI D D. SAADAT
Adm ni strative Patent Judge
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