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We reverse.
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BACKGROUND

The invention relates to supporting an application process
executing in a distributed computing environnent by nonitoring
environnental information about the distributed conputing
envi ronnent and dynam cal ly adjusting the operation of a
m ddl eware service (software that functions as a conversion or
translation layer or interface), such as a fault-tol erance
service, in response to the environnmental information

Claiml is reproduced bel ow

1. A fault-tolerance nethod for an application process
executing in a distributed conputing environnent, said

fault-tol erance nmethod conprising the steps of:

nonitoring said application process with a
fault-tol erance servi ce;

obt ai ni ng environnental infornmation about the
di stributed conmputing environnent;

dynam cal |y adjusting the operation of the
fault-tol erance service in response to said environnental
i nformati on.

THE REFERENCE

The exami ner relies on the foll ow ng reference:

Li pa et al. (Lipa) 6, 061, 722 May 9, 2000
(filed Decenber 23, 1996)

Li pa di scl oses a system and nethod for autonated neasurenent
of network performance and hardware characteristics w thout
interfering with normal network operations (col. 2, |lines 8-20).

In particular, Lipa deals with nultiplayer ganmes played over a
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networ k connection. The network performance assessnent ensures
whet her m ni mum hardware requirenments are met, assesses the
ef fect on performance from background or concurrent processes
runni ng on the user's machine, assists the user in selecting a
zone (a group of servers) with the nost desirable performance
characteristics, and after entry into a zone, verifying that the
use's connection has acceptabl e conmuni cati ons characteristics
(col. 2, lines 21-29).

THE REJECTI ONS

Clainms 1-10, 13-18, and 21-25 stand rejected under 35 U S. C
8§ 102(e) as being anticipated by Lipa.

Clainms 11, 12, 19, and 20 stand rejected under 35 U S. C
8§ 103(a) as being unpatentable over Lipa and Oficial Notice that
usi ng agents or subagents to gather information was an old and
notoriously well known nethod of gathering information.

W refer to the final rejection (Paper No. 10) (pages
referred to as "FR__") and the exam ner's answer (Paper No. 16)
(pages referred to as "EA_ ") for a statement of the exam ner's
rejection, and to the brief (Paper No. 15) (pages referred to as

"Br__") and reply brief (Paper No. 17) (pages referred to as

"RBr__") for a statenent of appellants' argunents thereagainst.
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OPI NI ON
The exami ner finds that the operation center 101 nonitors an
application process with a fault-tol erance service (FR2; FR5).
Appel l ants argue that there is no fault-tol erance service in
Lipa to adjust (Br3). It is argued that the operations
center 101 in Lipa does not provide "a fault-tol erance service
for nonitoring said application process,"” as required by
claim2l, or "nonitoring said application process with a
fault-tol erance service," as required by clains 1 and 22, but is
only tolerant of faults within itself (Br3-4).
The exam ner responds that appellants m scharacterize what
t he operations center entails (EA9):
The operations system manages the health rating of the
network. In response to the ratings that [the] user
recei ves, the user can be noved to a new server through
reconnect options, this is a fault-tol erant system because
it provides the user with options for connections on the
system networks by nonitoring the system connections,
t hereby preventing a systemw de failure, as well as |ocal
failures. Furthernore, the environnental factors that
affect the network performance are nonitored for changes and
conpensated for; see col. 2, lines 7-20 and figs 1-4. The
Exam ner maintains that the mai ntenance of nultiple servers
for the access and use by end-users, wherein the network
performance is nonitored and altered based upon the
efficiency of the connections, provides a fault-tol erance
nmet hod; see col. 8, lines 9-24.
The only portions of Lipa relied upon by the examiner as to the
i ndependent clains are colum 2, lines 7-20, and col umm 8,

| i nes 9-24.
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W find it difficult to understand the exam ner's position
because it does not clearly point out the correspondence between
the claimlimtations and the teachings of Lipa. Wile we
understand that the exam ner considers the operations center 101
to correspond to the fault-tol erance service and the m ddl eware
servi ce, the exam ner does not state what corresponds to the
claimed "application process" or how the operations center 101
nonitors that application process, as clained. Although not
relied on by the examner, Lipa refers to a "fault-tol erant
network of [servers]" (col. 3, lines 51-52) and states that
"mul tiple redundant |obby list servers 102 are provided for fault
tol erance” (col. 3, line 67 to col. 4, line 1), but this fault
tolerance is for servers of the operations center, not for the
appl i cation process, as argued by appellants. |In addition, we
are not persuaded by the examner's finding that Lipa is a fault
tol erant system because it noves a user to a new server through
reconnect options, thereby preventing a systemw de failure, as
well as local failures. The only reference we find to "reconnect
options" is a nmenu option that appears when all of the zones are
rated "Forget It" (col. 7, line 55). W agree with appellants’
argunent (at RBr4) that there is no detail about what "Reconnect
Options" may conprise, but at nost it suggests that the user can
manual ly try to connect to the systemif the network connections

for a zone are rated "Forget It. There is no absolutely no

- 5 -
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suggestion that a user who was in an arena of a zone on one
server is noved (mgrated) to a different server in response to
environnental information as m ght happen in a fault tol erant
system Nor do we find any discussion in Lipa about nodifying
the systemto prevent systemw de failure, as stated by the
exam ner. Merely neasuring the network performance and
determ ni ng which servers have the best performance is not fault
tol erance. Thus, we find that Lipa does not provide "a fault-
tol erance service for nonitoring said application process," as
required by claim?21, or "nonitoring said application process
with a fault-tol erance service," as required by clains 1 and 22.
Nevert hel ess, we do not rest our decision on these Iimtations.
Appel | ants argue that each of the independent clainms 1, 13,
and 21-25 specify a nmethod or systemfor reducing faults in an

application process by "dynam cally adjusting the operation of a

fault-tol erance (or m ddl eware) service associated with the
application process in response to the environnental
information,”™ which is not taught by Lipa (Br3; RBr3-5). It is
argued that Lipa nerely nakes a static determ nation of whether
to grant access, and makes no attenpt to reconfigure (i.e.,
"dynam cally adjust”) the user's conputer of any applications or
servi ces associated therewith (Br4).

The exam ner provides three reasons why Lipa is "dynamcally

adjusting" the fault tol erance system

-6 -
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First, the exam ner relies on Lipa's statenent that "once

the user is in the selected area, additional network perfornance

assessnment _is perfornmed to obtain a nore accurate neasurenent of

the quality of the user's connection to the specific arena, with
respect to the particular requirenents of that arena" (enphasis
added) (col. 8, lines 10-13).

Appel  ants argue that the "additional network performance
assessnment” is perfornmed after a given user enters an arena and
the result of the access control evaluation is to grant or deny
access to the game (Br4; RBr3). It is argued that there is no
support for the exam ner's statenent that the "additional network
performance assessnent” is an ongoi ng assessnent (RBr3-4).

There may be sone support for the exam ner's finding that
t he "additional network performance assessment” is ongoing in the
| atency history graphs of Figs. 7 and 8 (see col. 10,
lines 37-56), although this is not pointed out by the exam ner.
However, the inportant thing is that there is no "adjusting" of
anything in response to the performance assessnent, nuch |ess
"dynam cal | y adj usting" anything: the "additional network
performance assessnent” is just a neasurenment taken once the user
is in the selected arena. The exam ner conspicuously fails to
poi nt out what is being dynam cally adjusted in response to the

measur enment .
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Second, the exam ner relies on Lipa's statenent that "[t]he
connecti on assessnment neasurenments are filtered so that any
events or actions that woul d degrade the accuracy of the data

are renoved or conpensated for" (enphasis added) (col. 8,

i nes 19-22).

Appel l ants argue that this passage is directed only to the
assessnment data processed by the server 115 and not the
client 122 (user termnal) or a fault tol erance service
associ ated therewith and, consequently, there is no suggestion to
nodi fy the user configuration in any way if the user fails the
net wor k performance assessnent (Br4; RBr3).

The inplicit argunent by appellants is that "dynam cally
adj usting" the operation of a service has to be the adjusting a
service on the client 122. Al though the exam ner states that
appel l ants interpret "dynam cally adjusting” too narrowly because
there is nothing about the client in the clainms (EA9), the
exam ner does not point out where the service is that is adjusted
if it is not the client 122 in Lipa. However, the inportant
thing is that filtering and conpensating does not cause anything
to be "dynam cally adjusted": the filtering is done to inprove
t he accuracy of the performance assessnent, not to dynam cally
alter the working of the system Again, the exam ner
conspicuously fails to point out what is being dynamcally

adjusted in response to the filtering.

- 8 -
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Third, the exam ner finds that Lipa is "dynamcally
adjusting"” the fault tol erance system because the |ist of zones
whi ch can be selected is dynam cally adjusted based upon the
results of the system measurenent (EALO0).

Appel  ants argue that the overall ratings of each avail able
zone are provided to the user for selection of a zone for gane
play (RBr4). It is argued that the zone selection nmethod is a
one-time assessnent performed prior to the start of a gane and is
not updated as play progresses (RBr4).

We agree with appellants. The determ nation of the overal
rati ngs of each zone prior to user selection of a zone is a
one-time occurrence and does not result in "dynamcally
adj usting" anything. Moreover, even if the |ist was changed
dynam cally, we fail to see howthis neets the limtation of
"dynam cal ly adjusting the operation [of a service]" since
adjusting a list (a thing) is not adjusting the operation of a

service (a function).



Appeal No. 2002-1797
Application 09/129, 38

For the reasons stated above,

establish a prina facie case of anticipation.

rejection of clains 1-10,

rejection of clains 11, 12, 19,

are reversed.

REVERSED

JAMES D. THOVAS
Adm ni strative Patent Judge

LEE E. BARRETT
Adm ni strative Patent Judge

LANCE LEONARD BARRY
Adm ni strative Patent Judge

t he exam ner

N N N N N’ N N N N’ e N N N

has failed to

The anti ci pation

13-18, and 21-25, and the obvi ousness
and 20, which depend therefrom

BOARD OF PATENT
APPEALS
AND
| NTERFERENCES



Appeal No. 2002-1797
Application 09/129, 38

KEVIN M MASON

RYAN, MASON & LEWS, LLP
1300 POST RCAD

SU TE 205

FAI RFI ELD, CT 06430

11 -



