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The opinion in support of the decision being entered 
today was not written for publication and is not binding 
precedent of the Board.  
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Before PAK, WARREN and JEFFREY T. SMITH, Administrative Patent Judges. 
 
WARREN, Administrative Patent Judge. 

Decision on Appeal and Opinion 

We have carefully considered the record in this appeal under 35 U.S.C. § 134, including 

the opposing views of the examiner, in the answer, and appellants, in the brief and reply brief, 

and based on our review, find that we cannot sustain the ground of rejection of appealed claims              

1 through 7,1 all of the claims in the application, under 35 U.S.C. § 102(b) as being anticipated 

by Shimizu.2   

It is well settled that in making out a prima facie case of anticipation, each and every  

element of the claimed invention, arranged as required by the claims, must be found in a single 

prior art reference, either expressly or under the principles of inherency.  See generally,              

                                                 
1 See the appendix to the brief. 
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In re King, 801 F.2d 1324, 1326, 231 USPQ 136, 138 (Fed. Cir. 1986); Lindemann 

Maschinenfabrik v. American Hoist and Derrick, 730 F.2d 1452, 1458, 221 USPQ 481, 485 

(Fed. Cir. 1984).  Whether the teachings and inferences that one skilled in this art would have 

found in the disclosure of an applied reference would have placed this person in possession of 

the claimed invention, taking into account this person’s own knowledge of the particular art, is a 

question of fact.  See generally, In re Graves, 69 F.3d 1147, 1152, 36 USPQ2d 1697, 1701 (Fed. 

Cir. 1995), and cases cited therein (a reference anticipates the claimed method if the step that is 

not disclosed therein “is within the knowledge of the skilled artisan.”); In re Preda, 401 F.2d 

825, 826, 159 USPQ 342, 344 (CCPA 1968) (“[I]n considering the disclosure of a reference, it is 

proper to take into account not only specific teachings of the reference but also the inferences 

which one skilled in the art would reasonably be expected to draw therefrom.”). 

We find that, when considered in light of the written description in the specification, 

including the drawings, as interpreted by one of ordinary skill in this art, see, e.g., In re Morris, 

127 F.3d 1048, 1054-55, 44 USPQ2d 1023, 1027 (Fed. Cir. 1997); In re Zletz, 893 F.2d 319, 

321-22, 13 USPQ2d 1320, 1322 (Fed. Cir. 1989), appealed independent claims 1 and 6 specify 

that the claimed method of operation for a vehicle braking system comprises at least the step of, 

inter alia, “measuring a position of the brake pedal using a brake pedal position sensor and 

determining a rate of change in brake pedal movement when the driver is depressing the brake 

pedal.”  Thus, the plain language of claims 1 and 6 require that a brake pedal position sensor that 

determines a position of the brake pedal per se be used to measure positions of the brake pedal 

as well as to provide data to determine the rate of change in the movement of the brake pedal 

when depressed by the driver.   

Appellants point out in the brief and reply brief that Shimizu does not disclose a “brake 

pedal position sensor.”  The examiner acknowledges in the answer that Shimizu has “no 

disclosure of a separate stroke sensor” (answer, page 4).   

Even in view of the absence of a disclosure in the reference of an element to determine a 

brake pedal position per se, and thus, also the element of determining the rate of change in brake 

pedal movement using sensor data, the examiner takes the position that “the pressure sensor of 

                                                                                                                                                             
2  The examiner states in the answer (page 3) that the ground of rejection is set forth in the final 
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Shimizu is a position sensor since the pressure measured by the sensor determines the amount of 

operation of the brake pedal” and, therefore, “Shimizu’s ‘amount of operation’ is equivalent to a 

position of the brake pedal” such that “the pressure sensor . . . falls under the definition of a 

position sensor” in the claims, citing. col. 9, lines 16-23 and 28-33; col. 10, lines 55-65; col. 13, 

lines 10-25; col. 14, lines 10-25; and Shimizu claim 4 (answer, pages 3-4, emphasis added; see 

also Paper No. 4, pages 2 and 3).   

In these respects, the examiner finds that Shimizu states in the cited disclosure at col. 9, 

lines 16-23, that “an operation speed and an amount of operation of the brake pedal are detected  

. . . thereby, it can be determined whether or not the operation on the brake pedal 30 is intended 

to perform an emergency braking,” and in the cited disclosure at col. 9, lines 28-33, that “the 

operational speed and the amount of operation of the brake pedal 30 can be accurately assumed 

from the brake pressing force Fp.”  The examiner further finds that “Shimizu discloses that pedal 

stroke L can be used to operate his invention on lines 10-24, on column 14” (Paper No. 4, page 

3), and with respect to Shimizu claim 4 which specifies “emergency braking operation detecting 

means detects the operational speed of the brake based on an amount of stroke (L) of a brake 

pedal,” the examiner concludes that the “stroke (or position) of the brake pedal must be 

measured using the pressure sensor since there is no disclosure of a separate stroke sensor in the” 

reference, from which “it is clear that Shimizu also recognizes the pressure sensor as a position 

sensor for the brake pedal” (answer, page 4).  The examiner also finds that “in the background of 

the invention [in the reference] the use of a brake pedal position sensor is discussed,” without 

citation (Paper No. 4, page 3).   

Appellants submit that “Shimizu uses the rate of change in master cylinder pressure to 

determine the rate of change for the brake pedal, as disclosed in column 10, lines 55-65” which 

is “an indirect method of brake pedal rate measurement (a force/pressure measurement)” (brief, 

page 8).  Appellant argues that “[t]he detection of position is fundamentally different than the 

detection of force, different sensor types are needed as are different control algorithms,” and, 

pointing to hydraulic pressure sensor 40 at col. 4, lines 8-15, that “Shimizu uses a fundamentally 

different control strategy than that of the present claimed invention, using master cylinder 

                                                                                                                                                             
Office action of July 15, 2003 (Paper No. 4, p-ages 2-3). 
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pressure to determine braking application and rates of change” (id.; see also reply brief, 

paragraph bridging pages 2-3).   

We cannot subscribe to the examiner’s contention that Shimizu anticipates the claimed 

method encompassed by the appealed claims because the use of pressure measurements to 

determine the operational speed and amount of operation and thus, the movement or “pedal 

stroke L” of brake pedal 30 is equivalent to the use of a position sensor to sense a position of the 

pedal per se as required by appealed independent claims 1 and 6 as we interpreted these claims 

above.  Indeed, as appellant argues, pressure sensors and position sensors generate different data 

requiring different processing.   

We find no objective evidence or scientific explanation in the record establishing that the 

knowledge of one skilled in this art would place that person in possession of the claimed 

invention encompassed by the appealed claims upon becoming acquainted with Shimizu.  See 

Graves, 69 F.3d at 1152, 36 USPQ2d at 1701, and cases cited therein.  Thus, on this record, the 

examiner’s position raises the issue of whether one of ordinary skill in the art would have 

modified the teachings of Shimizu by the interchange of equivalents to arrive at the claimed 

invention, with and without the citation of an additional reference(s) to establish the substitution, 

which, of course, involve issues of obviousness that are appropriate only under 35 U.S.C.            

§ 103(a).  See, e.g., See B.F. Goodrich Co. v. Aircraft Braking Sys. Corp., 72 F.3d 1577, 1582, 

37 USPQ2d 1314, 1318 (Fed. Cir. 1996) (“When obviousness is based on a particular prior art 

reference, there must be a showing of a suggestion or motivation to modify the teachings of that 

reference. [Citation omitted.] This suggestion or motivation need not be expressly stated. 

[Citation omitted.]”); In re Siebentritt, 372 F.2d 566, 152 USPQ 618 (CCPA 1967) (express 

suggestion to interchange methods shown in different references which achieve the same or 

similar results is not necessary to establish obviousness). 

Accordingly, we determine as a matter of fact that Shimizu does not describe the claimed 

invention encompassed by the appealed claims within the meaning of § 102(b), and thus reverse 

the ground of rejection. 
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 The examiner’s decision is reversed. 

Reversed 

 
 
 
 
 
 
 
 CHUNG K. PAK ) 
 Administrative Patent Judge ) 
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 CHARLES F. WARREN )   BOARD OF PATENT 
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  )      INTERFERENCES 
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