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Filed by:

Trial Division Merits Panel

Mail Stop Interference

P.O. Box 1450 Filed 21 June 2006
Alexandria Va 22313-1450

Tel: 571-272-4684

Fax: 571-273-0042

UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE BOARD OF PATENT APPEALS
AND INTERFERENCES

MICHAEL K. STERN and DANIELA SALVEMINT,

Junior Party
(Reissue Application 09/930,433),

V.
IRWIN FRIDOVICH and STEFAN I. LIOCHEV,

Senior Party
(Patent 6,103,714).

Patent Interference 105,388
Technology Center 1600

Before: McKELVEY, Senior Administrative Patent Judge, and
SCHAFER and MOORE, Administrative Patent Judges.

McKELVEY, Senior Administrative Patent Judge.

JUDGMENT
A. Introduction
1. The interference was "provisionally" declared
between (1) Fridovich U.S. Patent 6,103,714 and (2) Stern
application 09/930,433.
2. The Stern application seeks to reissue Stern

U.S. Patent 6,245,758.
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3. At the time the interference was declared, a
maintenance fee due on the Stern U.S. Patent sought to be
reissued had not been timely paid.

4. The "provisional" nature of the interference was
based on the fact that the Stern reissue application "involved"
in the interference sought to reissue a patent which had expired
and hence the reissue application might not be able to be
regarded as a pending application within the meaning of 35 U.S.C.
§ 135(a) .

5. During the course of the interference, Stern was
authorized to file a miscellaneous motion seeking to have the PTO
accept a late payment of the maintenance fee.

6. Stern timely filed the miscellaneous motion and it
has been granted.

7. Upon the granting of the miscellaneous motion the
reissue application can be regarded as a "pending" application.

8. Since the reissue application is "pending", the
"provisional" nature of the interference was removed.

9. Stern now indicates that it "abandons" the reissue
application and requests entry of an adverse judgment.

10. Stern's request for entry of an adverse judgment
is granted.

B. Order
Upon consideration of a paper styled STERN EXPRESS
ABANDONMENT AND CONCESSION OF PRIORITY OF REISSUE APPLICATION

09/930,433, it is
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ORDERED that judgment on priority as to Count 1 (the
sole count in the interference; Paper 1, page 6) is awarded
against junior party MICHAEL K. STERN and DANIELA SALVEMINTI.

FURTHER ORDERED that junior party MICHAEL K. STERN and
DANIELA SALVEMINI is not entitled to a patent containing claims
23-33 (corresponding to Count 1) of reissue application
09/930,433, filed 15 August 2001.

FURTHER ORDERED that if there is a settlement agreement
in addition to that already submitted (Paper 37), attention is
directed to 35 U.S.C. § 135(c).

FURTHER ORDERED that a copy of this JUDGMENT shall
be placed in the files of (1) reissue application 09/930,433,
filed 15 August 2001, (2) U.S. Patent 6,245,758 Bl and
(3) U.S. Patent 6,103,714.

FURTHER ORDERED that the Clerk is directed to

distribute the files upon entry of this JUDGMENT.

/ss/ Fred E. McKelvey
FRED E. McKELVEY, Senior
Administrative Patent Judge

/ss/ Richard E. Schafer
RICHARD E. SCHAFER
Administrative Patent Judge

BOARD OF PATENT
APPEALS AND
INTERFERENCES

/ss/ James T. Moore
JAMES T. MOORE
Administrative Patent Judge
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cc (via Electronic Mail):

Attorney for Stern

(real party in interest

Pharmacia Corporation,

a subsidiary of Pfizer, Inc.,
exclusive licensee

Metaphore Pharmaceuticals, Inc.,

a subsidiary of Activbiotics, Inc.):

G. Harley Blosser, Esqg.

Kevin W. Buckley, Esqg.

SONNENSCHEIN NATH & ROSENTHAL LLP
One Metropolitan Square, Suite 3000
St. Louis, MO 63102

Tel: 314-241-1800
Fax: 314-259-5959
Email: hblosser@sonnenschein.com
Fmail: kwbuckley@sonnenschein.com

Attorney for Fridovich

(real party in interest

Duke University, exclusive licensee
Aeolus Pharmaceutical, Inc.):

Stephen S. Korniczky, Esqg.

PAUL, HASTINGS, JANOFSKY & WALKER LLP
3579 Valley Centre Drive

San Diego, CA 92122

Tel: 858-720-2500
Fax: 858-720-2555
Fmail: StephenKorniczky@paulhastings.com
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