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  Merits Panel 
  Board of Patent Appeals and Interferences 
  Mail Stop Interference 
  P.O. Box 1450 
  Alexandria, VA  22313-1450 
  Tel: 571-272-4683 
  Fax: 571-273-0042 
 

UNITED STATES PATENT AND TRADEMARK OFFICE 
____________________  

 
BEFORE THE BOARD OF PATENT APPEALS 

AND INTERFERENCES 
____________________  

 
GARY LUZIO, SUSAN C. FORMAN 

and TIMOTHY C. GERRISH, 
 

Junior Party 
Patent 6,428,837. 

 
v. 
 

FINN MADSEN and STIG GROVEN, 
 

Senior Party 
Application 10/376,512, 
____________________  

 
Patent Interference 105,449 McK 

Technology Center 1600 
____________________  

 
Entered:  20 October 2006 
____________________  

Before McKELVEY, Senior Administrative Patent Judge and SCHAFER, 
and MOORE, Administrative Patent Judges. 
 
McKELVEY, Senior Administrative Patent Judge. 
 

JUDGMENT 



 Upon consideration of the record, including the fact that the now 
junior party Luzio has abandoned the contest, it is 
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  ORDERED that Luzio's abandonment of the contest is treated a 

request for entry of an adverse judgment.  Cf. Guinn v. Kopf, 96 F.3d 1419, 

40 USPQ2d 1157 (Fed. Cir. 1996). 

  ORDERDED that judgment on priority as to Count 2 (the sole 

count in the interference; Paper 21, page 3) is awarded against junior party 

GARY LUZIO, SUSAN C. FORMAN and TIMOTHY C. GERRISH, 

  FURTHER ORDERED that junior party GARY LUZIO, 

SUSAN C. FORMAN and TIMOTHY C. GERRISH is not entitled to a 

patent containing claim 100 (corresponding to Count 2) of: 

U.S. Patent 6,428,837 B1 
issued 6 August 2002 

based on application 09/589,887 
filed 9 June 2000 

  FURTHER ORDERED that if there is a settlement agreement, 

attention is directed to 35 U.S.C. § 135(c). 

  FURTHER ORDERED that a copy of this JUDGMENT 

shall be placed in the files of (1) U.S. Patent 6,428,837 B1 and 

(2) application 10/376,512. 
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  FURTHER ORDERED that the Clerk is directed to distribute 

the files upon entry of this JUDGMENT. 
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                     /ss/ Fred E. McKelvey                      ) 6 
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                    FRED E. McKELVEY                       ) 
                    Senior Administrative Patent Judge  ) 
                                                                                  )      BOARD OF 
                    /ss/ Richard E. Schafer                       )        PATENT 10 
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                    RICHARD E. SCHAFER                     )       APPEALS  
                    Administrative Patent Judge            )            AND 
                                                                                  ) INTERFERENCES 
                    /ss/ James T. Moore                      )  14 
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                    JAMES T. MOORE                       ) 
                    Administrative Patent Judge             ) 
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Attorney for Madsen 
(real party in interest 
Danisco A/S): 
 
Thomas J. Kowalski, Esq. 
Angela M. Collison, Esq. 
Howard C. Lee, Esq. 
FROMMER LAWRENCE & HAUG LLP 
745 Fifth Avenue 
New York, NY  10151 
 
Tel:  212-588-0800 
Fax:  212-588-0500 
Email: tkowalski@flhlaw.com 
Email: acollison@flhlaw.com 
Email: hlee@flhlaw.com 
  
Attorney for Luzio 
(real party in interest 
CP Kelco APS): 
 
Kendrew H. Colton, Esq. 
Ramon R. Hoch, Esq. 
FITCH, EVEN, TABIN & FLANNERY 
1801  K  Street, N.W., Suite 401 L 
Washington, D.C.  20006 
 
Tel:  202-419-7000 
Fax:  202-419-7007 
Email: kcolton@fitcheven.com 
Email: rhoch@fitcheven.com  
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