
The opinion in support of the decision being entered today was not written  
for publication and is not binding precedent of the Board. 
 
 
 

UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

 
BEFORE THE BOARD OF PATENT APPEALS 

AND INTERFERENCES 
____________ 

 
Ex parte J. KEITH KELLY and PETER STUART EDMONDSON 

 
____________ 

 
Appeal No. 2005-1888 

Application No. 09/373,576 
____________ 

 
ON BRIEF 

____________ 
 
Before FRANKFORT, McQUADE, and BAHR, Administrative Patent Judges. 
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 DECISION ON APPEAL

J. Keith Kelly et al. appeal from the final rejection (mailed October 7, 2003) of 

claims 1-16 and 18-30, all of the claims pending in the application. 

 

  THE INVENTION  

The invention relates to “a method and apparatus for identifying an appropriate 

gardening or agricultural material based on responses to user queries” (specification, 

page 1).  Representative claims 1, 13 and 26 read as follows” 

 

Claim 1. A method for identifying a gardening material comprising: 
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querying a user for at least one geographic region; 
receiving the at least one geographic region from the user; 
querying the user for the location of a gardening problem within said geographic 

region; 
receiving the at least one gardening problem from the user; querying database 

and generating a series of questions in response to the received at least one gardening 
problem; 

receiving a response to the series of questions from the user;   
querying the database and identifying at least one gardening material based 

upon a response to at least one of the querying. 
 

Claim 13. A system for identifying a gardening material, the system comprising: 
a storage device for storing a database of gardening material; 
a user input/output device; and 
a processor connected to the storage device and the user input/output device, 

the processor being configured to perform the steps of: 
presenting a user with at least one inquiry via the user input/output device; 
identifying at least one gardening material based upon a response to said inquiry; 

wherein at least one inquiry is directed toward the user's geographic region and the at 
least one gardening material is identified based at least partially upon the user's 
geographic region. 
 

Claim 26. A method for identifying a garden material comprising: 
querying a user for a geographic region in which the garden material is to be 

utilized; 
receiving the geographic region from the user; 
querying the user for an object affected by the gardening problem, wherein the 

object affected by the gardening problem includes at least one of flowers, vegetables, 
lawn, fruits, trees/shrubs, pets, homes, and pools/spas; 

receiving the object affected by the gardening problem from the user; 
querying the user for a type of gardening problem, wherein the type of garden 

problem includes at least one of pests, fertilizer need, and information pertaining to 
seeds; 

receiving the type of gardening problem from the user; 
determining whether the type of gardening problem is a pest problem, fertilizer 

need problem, or information pertaining to seeds; and 
generating a list of products based partially upon the geographic region. 

 
  THE PRIOR ART  
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The references relied on by the examiner to support the  
 
final rejection are: 
 
Sturgeon et al.           5,726,884           Mar. 10, 1998 
 (Sturgeon) 
 
Sullivan et al.           6,477,531           Nov. 05, 2002 
 (Sullivan) 
 
Gerland et al., “Taking a Spade to the Web,” Buffalo News, April 7, 1998 (Gerland) 
 
“Buyer’s Guide ‘99,” The National Gardening Association Home Page, 
http://web.archive.org/web/19990128180853/http:// www2.garden.org/ (National 
Gardening)1   
 
 
  THE REJECTIONS  
 

Claims 1, 2, 4, 8-11, 13-15, 21-24 and 26 stand rejected under 35 U.S.C. § 

103(a) as being unpatentable over Sullivan in view of Gerland and National Gardening. 

 

                     
1 It is not disputed that the National Gardening reference is prior art with respect to the subject 

matter recited in the appealed claims.   

Claims 3, 12, 16, 25 and 27 stand rejected under 35 U.S.C. 

§ 103(a) as being unpatentable over Sullivan in view of Gerland, National Gardening 

and Official Notice. 
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Claims 5-7, 18-20 and 28-30 stand rejected under 35 U.S.C. 

§ 103(a) as being unpatentable over Sullivan in view of Gerland, National Gardening 

and Sturgeon. 

 

Attention is directed to the main and reply briefs (filed July 20, 2004 and October 

8, 2004) and answer (mailed August 10, 2004) for the respective positions of the 

appellants and examiner regarding the merits of these rejections. 

 

  DISCUSSION  

Sullivan, the examiner’s primary reference, discloses an automated technical 

support system and method for diagnosing and solving hardware and software 

problems on a client machine 10 connected to a web server platform 12 by a 

communication channel 14 (see Figure 1).  As described by Sullivan, 

[t]he method begins in response to entry by a user of a 
problem [area] and description.  During a guided self-help 
session, the user is presented with active content, for 
example technical support information that may be 
“activated” via a diagnostic map.  A given diagnostic map 
encapsulates a set of one or more methods that, upon 
execution, explore[s] the user’s machine and gathers 
diagnostic data.  The active content is useful to facilitate 
diagnosis or self-repair during the self-help session 
[Abstract].  

    
With regard to the particular manner in which the user 
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interacts with the server, Sullivan further explains that  
 

[w]hen the user desires technical support, a technical 
support interface is launched.  The user is then prompted to 
select a general problem area.  In response to a user query, 
the system automatically serves a self-help home page, (or 
template) to the user’s interface.  Preferably, the interface 
has a Web browser navigation metaphor to provide the user 
with a comfortable and intuitive interaction with the self-help 
system [column 2, lines 48-55]. 

 
As conceded by the examiner (see page 5 in the answer), Sullivan does not 

respond to the many limitations in independent claims 1, 13 and 26 relating to 

gardening.  Indeed, on its face the Sullivan reference has little apparent relevance to the 

subject matter recited in the appealed claims.  The examiner’s reliance on Gerland and 

National Gardening to overcome this basic evidentiary deficiency is not well founded. 

 

 

 

The Gerland article briefly describes a number of 

gardening Web sites which allow a user to submit questions to a horticulturist, read 

gardening tips and information, view videos and/or order garden supplies and catalogs. 
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The National Gardening home page permits a user to access weekly gardening 

reports and tips in response to the input of a particular geographic region.  

 

In rejecting independent claims 1, 13 and 26, the examiner submits that it would 

have been obvious in view of Gerland  

to modify Sullivan to include the features of gardening sites 
such as resolving gardening problems, [and] placing online 
orders for gardening material.  Doing so would enable 
customers to use Sullivan’s method and system to resolve 
gardening problems, [and] place online orders for gardening 
material, as explicitly disclosed in Gerland [answer, 
page 5], 

 
and further in view of National Gardening 
 

to modify Sullivan/Gerland to include the feature of user 
informing a geographical region upon being prompted by the 
processor.  Doing so helps the processor to respond with 
relevant information related to that region only [answer, page 
5].   

 
The collective disclosures of Sullivan, Gerland and National Gardening, however, 

would not have furnished the artisan with any motivation or incentive to modify 

Sullivan’s automated technical support system in such a fundamental manner.  The only 

suggestion for selectively combining the widely disparate teachings of Sullivan on the 

one hand and Gerland and National Gardening on the other hand stems from hindsight 

knowledge impermissibly derived from the appellants’ disclosure.   
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Hence, we shall not sustain the standing 35 U.S.C. § 103(a) rejection of 

independent claims 1, 13 and 26, and dependent claims 2, 4, 8-11, 14, 15 and 21-24, 

as being unpatentable over Sullivan in view of Gerland and National Gardening.          

 

As the examiner’s application of Sturgeon and Official Notice do not cure the 

shortcomings of Sullivan, Gerland and National Gardening relative to the subject matter 

recited in parent claims 1, 13 and 26, we shall not sustain the standing 

35 U.S.C. § 103(a) rejection of dependent claims 3, 12, 16, 

25 and 27 as being unpatentable over Sullivan in view of Gerland, National Gardening 

and Official Notice, or the standing 35 U.S.C. § 103(a) rejection of dependent claims 5-

7, 18-20 and 28-30 as being unpatentable over Sullivan view of Gerland, National 

Gardening and Sturgeon. 

  SUMMARY  

The decision of the examiner to reject claims 1-16 and 18-30 is reversed. 

  REVERSED  
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CHARLES E. FRANKFORT ) 
Administrative Patent Judge ) 

) 
) 
) 
) BOARD OF PATENT 

JOHN P. McQUADE )    APPEALS  
Administrative Patent Judge )      AND 

)  INTERFERENCES 
) 
) 
) 

JENNIFER D. BAHR ) 
Administrative Patent Judge ) 



Appeal No. 2005-1888  
Application No. 09/373,576 
 
 
 

 
  

MCKENNA LONG & ALDRIDGE LLP 1900 K STREET, NW  ASHINGTON, DC  20006 W  
    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
JPM/jrg 

Comment [jvn1]: Type or Paste 
Address 
 



 

 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


