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TIMM, Administrative Patent Judge.

DECISION ON APPEAL

This appeal involves claims 1, 3-5, and 10, all the claims pending in
the application. We have jurisdiction over the appeal pursuant to 35 U.S.C.
§ 134.



Appeal 2005-2314
Application 09/831,393

INTRODUCTION

The claims are directed to a method for providing a pre-cured
innerliner for a pneumatic tire assembly. Claim 10 is illustrative:

10. A method for providing a pre-cured innerliner (50) for a
pneumatic tire assembly (94), said pneumatic tire assembly
being built on an associated tire building drum (48) and
subsequently mounted into an associated shaping and
vulcanizing mold (90), the method including providing
calendering means (10) for forming a continuous strip of
elastomeric material having a predetermined cross-sectional
profile, the method comprising the steps of:

utilizing said calendering means to provide said continuous
strip (12) of elastomeric material having a profiled surface (62)
and a cross-sectional profile (66) including a center region (70)
bounded by first and second lateral regions (72, 74), said center
region having a maximum thickness T, at least twice a
minimum thickness T, of said first lateral region;

providing a press with a pressing surface (82) which mates with
said profiled surface; and,

utilizing said press to in-line cure a predetermined portion of
said continuous strip of elastomeric material and preserve said
cross-sectional profile by engaging said pressing surface with
said predetermined portion, said predetermined portion having a
length equal to or greater than a circumference of said
associated tire building drum.

The Examiner rejects the claims under 35 U.S.C. § 103(a). As
evidence of unpatentability, the Examiner relies upon the following prior art

references:
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Mirtain US 4,065,338 Dec. 27, 1977
Bohm US 4,089,360 May 16, 1978
Seiberling US 4,166,883 Sept. 4, 1979
Uniroyal GB 2,224,031 Apr. 25, 1990

Specifically, the Examiner rejects claims 1, 3-5, and 10 under
35 U.S.C. § 103(a) as being unpatentable over Seiberling or Uniroyal taken
in view of Mirtain and/or Bohm.

We reverse.
OPINION

The Examiner bears the initial burden of presenting a prima facie case
of unpatentability. In re Oetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443,
1444 (Fed. Cir. 1992). This burden must be satisfied by the Examiner,
otherwise, without more, an applicant is entitled to a patent. Id.

Appellants’ claims are directed to a method for providing a pre-cured
innerliner. All the claims require calendering and in-line curing a
continuous profiled strip of elastomeric material to form the pre-cured
innerliner. See, for instance, claim 10.

The Examiner finds that Seiberling and Uniroyal suggest providing
an innerliner in pre-cured form to a tire assembly and that it was well known
to provide innerliners with a thickened central region citing Mirtain and
Bohm. The Examiner further finds that Mirtain and Bohm also suggest a
calendering means to form the desired thickened central region profile. With

regard to using a press to perform the curing, the Examiner finds that the
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primary references to Seiberling and Uniroyal disclose using “usual methods
of curing” (Seiberling) and curing by “conventional means” (Uniroyal). The
Examiner then finds that “[t]he artisan would thus clearly have been taught
or motivated to adopt the well known and conventional means to cure rubber
sheets, it being extremely well known per se in general to use a curing press
(i.e. with two adjacent press platens, etc.) to cure rubber sheets (it being
noted that Appellants have not challenged this well known statement), use of
such extremely well known and conventional means being obvious.”
(Answer 6, emphasis added). As to the in-line curing aspect of the claimed
method, the Examiner states that “since continuous materials are being
formed (calendering being of course a continuous formation process) and
must be cured, the artisan would have readily appreciated that there are
really only two options - they can be either cured in-line or in two entirely
separate processes/devices, the particular choice being well within the
selection of the artisan based upon readily apparent concerns such as space
and tooling considerations in a manufacturing plant.” (Answer 7-8).

The Examiner has found bits and pieces of the claimed process and
has attempted to fill some gaps by taking notice of what is alleged as
“extremely well known” in the prior art and attempted to fill further gaps by
modifying what is stated as “extremely well known.” There is simply not
enough objective evidence in support of a case of prima facie obviousness

on the present record.
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A prima facie case of obviousness must be based upon the objective
evidence of record. In re Lee, 277 F.3d 1338, 1343, 61 USPQ2d 1430,
1433 (Fed. Cir. 2002). It is true that an examiner can take notice of some
facts beyond the record, but facts found in such a manner must be regarded
with an eye toward narrowing the scope of any conclusions to be drawn
therefrom. In re Ahlert, 424 F.2d 1088, 1091, 165 USPQ 418, 420-21
(CCPA 1970). In the present case, the Examiner makes a number of further
determinations based upon what is called the extremely well known press
means for curing rubber sheets. First, the Examiner further concludes that it
would have been obvious to modify the well known press platen to give it a
profile matching the calendered strip profile. Second, the Examiner reasons
that it would have been obvious to use the curing press in-line with the
calendered operation so that one would be curing a continuous strip. Given
that there is no evidence with regard to the structure and conventional use of
what the Examiner calls the “extremely well known” press for curing rubber
sheets, there is little basis upon which to conclude that it would have been
obvious to modify this press of unknown structure and use it to cure a
continuous profiled strip to form a pre-cured innerliner. Nor is the context
of use known for this “well known press for curing rubber sheets” and there
is no basis upon which we can determine if there is a reason, suggestion, or
motivation within the prior art to modify this press for use in forming the

pre-cured profiled innerliner of the claims.
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We conclude that the Examiner has failed to establish a prima facie

case of obviousness.

CONCLUSION

To summarize, the decision of the Examiner to reject claims 1, 3-5,

and 10 under 35 U.S.C. § 103(a) is reversed.

REVERSED

cam

BROUSE MCDOWELL, LPA
388 South Main Street

Suite 500

Akron, OH 44311



	UNITED STATES PATENT AND TRADEMARK OFFICE 
	BEFORE THE BOARD OF PATENT APPEALS 
	AND INTERFERENCES 
	Appeal 2005-2314 
	Application 09/831,393 
	Technology Center: 1700  
	DECISION ON APPEAL 
	OPINION 
	CONCLUSION 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


