
The opinion in support of the decision being entered today was not written  
for publication and is not binding precedent of the Board. 
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DECISION ON APPEAL
 

Joshua William Stevens appeals from the final rejection 

(mailed October 14, 2004) of the sole claim pending in the 

application. 
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 THE INVENTION  

The invention relates to “a method for enhancing the 

efficiency of freighting dangerous goods” (specification, page 1). 

 The claim reads as follows: 

A method of enhancing the efficiency of freight movement of 

dangerous goods, the method comprising utilizing wing-in-ground 

craft, types A or B, equipped to haul dangerous goods. 

  THE REJECTIONS       

The claim stands rejected under 35 U.S.C. § 112, first 

paragraph, as being based on a specification which is non-enabling 

with respect to the claimed invention.   

The claim also stands rejected under 35 U.S.C. § 102(b) as 

being anticipated by “TAF VIII-2 Jörg IV from Botec,” The WIG Page 

Datasheet no. 57 (The WIG Page © 1996-2003)(Jörg).1

Attention is directed to the brief (filed April 27, 2005) and 

answer (mailed June 14, 2005) for the respective positions of the 

appellant and examiner regarding the merits of these rejections. 

 

 

                     
1  The appellant has not challenged the examiner’s implicit determination that the Jörg reference 

is prior art with respect to the claimed invention under § 102(b).   
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 DISCUSSION

I. The 35 U.S.C. § 112, first paragraph, rejection

The examiner’s explanation indicates that this rejection is 

predicated on an alleged failure of the appellant’s specification 

to comply with the enablement requirement of § 112, ¶ 1.  Hence, 

the dispositive issue is whether the appellant’s disclosure, 

considering the level of ordinary skill in the art as of the date 

of the application, would have enabled a person of such skill to 

make and use the claimed invention without undue experimentation.  

In re Strahilevitz, 668 F.2d 1229, 1232, 212 USPQ 561, 563-64 (CCPA 

1982).  In calling into question the enablement of the appellant's 

disclosure, the examiner has the initial burden of advancing 

acceptable reasoning inconsistent with enablement.  Id. 

The examiner considers the appellant’s disclosure to be non-

enabling because 

[i]t is unclear from the specification and claims how 
exactly the applicant's vehicle is equipped to haul 
dangerous goods.  It is also unclear what structure the 
vehicle has and what parts are needed in the vehicle.  
Due to the breadth of the claim at hand the examiner is 
unable to determine exactly how the items being carried 
are secured and what the items are that are being 
secured.  Also it is unclear from the applicant's 
specification what exactly the law says.  Because laws 
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change over time it is necessary for the applicant to 
provide the law and clearly show what is being claimed  

 
and how the vehicle is to accomplish the method being 

claimed.  Also a list of items that are included in the 

law is needed in the specification.  For all of the above 

reasons the specification must clearly set forth the 

invention and how it is functioning in accordance to the 

method claimed [answer, pages 3-4]. 

The examiner has not cogently explained, however, and it is 

not apparent in this case involving relatively predictable 

mechanical subject matter, why the appellant’s disclosure, 

notwithstanding its lack of explicit detail as to the particular 

construction of the wing-in-ground craft and the exact manner in 

which it is equipped to haul dangerous goods, would not have 

enabled a person of ordinary skill in the art to make and use the 

claimed invention without undue experimentation.      

Moreover, the appellant’s specification and claim are not as 

broad as the examiner seems to think.  The specification formally 

defines the terms “wing-in-ground craft” and “dangerous goods” by 

referring to publications which ostensibly were publically 

available as of the May 12, 2003 filing date of the instant 

application.  With regard to “wing-in-ground craft,” the 
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specification states that “[t]he wing-in-ground craft as utilized 

in this invention are defined in the international maritime 

organization manual, ‘INTERIM GUIDELINES FOR WING-IN-GROUND (WIG) 

CRAFT’, December 16, 2002, page 10, under section 4.45.1 and 

4.45.2” (pages 1-2), a copy of which is of record.  As for 

“dangerous goods,” the specification states that “[t]he inventive 

method allows for transportation of materials that are currently[ ]2  

classified or restricted as dangerous goods under 49 CFR [Code of 

Federal Regulations] or IATA DGR [International Air Transport 

Association Dangerous Goods Regulations] . . . [which] definition 

is what is intended to be the meaning of dangerous goods herein” 

(page 3).  These definitions also apply to the subject terms as 

used in the claim.  See McGill, Inc. v. John Zink Co., 736 F.2d 

666, 674, 221 USPQ 944, 949 (Fed. Cir.), cert. denied, 469 U.S. 

1037 (1984) (“[w]ords which were defined in the specification must 

be given the same meaning when used in a claim”).  The examiner has 

failed to point out why a person of ordinary skill in the art would 

                     
2  We understand the word “currently” to mean as of the date the instant application was filed.  
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not have had access to the cited publications or found them 

reasonably clear as to the terms defined.  

Thus, the examiner has not advanced acceptable reasoning for 

the proposition that the appellant’s disclosure, considering the 

level of ordinary skill in the art as of the date of the 

application, would not have enabled a person of such skill to make 

and use the claimed invention without undue experimentation.  

Consequently, we shall not sustain the standing 35 U.S.C. § 112, 

first paragraph, rejection of the claim. 

 

II. The 35 U.S.C. § 102(b) anticipation rejection

Anticipation is established only when a single prior art 

reference discloses, expressly or under principles of inherency, 

each and every element of a claimed invention.  RCA Corp. v. 

Applied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ 385, 

388 (Fed. Cir. 1984).  It is not necessary that the reference teach 

what the subject application teaches, but only that the claim read 

on something disclosed in the reference, i.e., that all of the 

limitations in the claim be found in or fully met by the reference. 

 Kalman v. Kimberly Clark Corp., 713 F.2d 760, 772, 218 USPQ 781, 

789 (Fed. Cir. 1983), cert. denied, 465 U.S. 1026 (1984).  
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The appellant does not dispute that Jörg discloses type A or B 

wing-in-ground craft of the sort recited in the claim, but does 

contend that anticipation does not lie because Jörg “does not 

disclose anything about the use of the vessel for moving ‘dangerous 

goods’, nor does it disclose how one equips such a vessel to 

accomplish the movement of ‘dangerous goods’” (brief, page 3). 

 

This argument is unpersuasive as it is not commensurate with 

the broad scope of the claim.  More particularly, the claim does 

not set forth any step of actually using the wing-in-ground craft 

to move or haul dangerous goods.  The only step recited in the 

claim merely calls for an unspecified utilization of wing-in-ground 

craft, types A or B, equipped to haul dangerous goods.  This rather 

broadly defined step reads on the disclosure by Jörg of the 

utilization of wing-in-ground craft, presumably types A or B.  The 

appellant has not explained, and it is not evident, why the Jörg 

wing-in-ground craft is not equipped to haul or carry dangerous 

goods.  Although the appellant submits that the claim requires the 

craft to be so equipped in accordance with the relevant code and 

regulations, the claim does not contain any limitation to this 

effect.  The appellant amended the claim during prosecution to 

remove the recitation that the craft be equipped “pursuant to the 
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international maritime dangerous good code, to freight such 

dangerous goods.”  As this limitation is no longer present, it is 

improper to read it back into the claim.  During patent 

examination, claims are to be given their broadest reasonable 

interpretation consistent with the underlying specification without 

reading limitations from the specification into the claims.  In re 

Prater, 415 F.2d 1393, 1404-05, 162 USPQ 541, 550-51 (CCPA 1969). 

Hence, the appellant’s position that the subject matter 

recited in the claim distinguishes over that disclosed by Jörg is 

unconvincing.  Therefore, we shall sustain the standing 35 U.S.C.  

§ 102(b) rejection of the claim as being anticipated by Jörg. 

  SUMMARY  

Since at least one rejection of the claim has been sustained, 

the decision of the examiner to reject the claim is affirmed. 

No time period for taking any subsequent action in connection 

with this appeal may be extended under 37 CFR § 1.136(a)(1)(iv). 

  AFFIRMED  

 

 

 
CHARLES E. FRANKFORT ) 
Administrative Patent Judge ) 

) 
) 
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) 
) BOARD OF PATENT 

JOHN P. McQUADE     )     APPEALS  
Administrative Patent Judge )       AND 

)  INTERFERENCES 
) 
) 
) 

MURRIEL E. CRAWFORD ) 
Administrative Patent Judge ) 

  
Comment [jvn1]: Type address 
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McKellar IP Law, LLP 
784 South Poseyville Road 
Midland, MI 48640 
 
 
JPM/ki     
 
 
 
 
  



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


