
The opinion in support of the decision being entered today was not written  
for publication and is not binding precedent of the Board. 
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Ex parte JOHN H. SCHNEIDER, DONALD L. CREVIER, STEVEN AUSNIT, MICHAEL 

McMAHON, LAWRENCE SHARE, ERIC P. PLOURDE  
and ROBERT E. HOGAN 

____________ 
 

Appeal No. 2006-0253 
Application No. 10/336,935 

____________ 
 

ON BRIEF 
____________ 

 
Before FRANKFORT, McQUADE and NASE, Administrative Patent Judges. 

FRANKFORT, Administrative Patent Judge. 

 

 

 DECISION ON APPEAL

 

     This is a decision on appeal from the examiner's final rejection of claims 1, 2, 5 and 6, 

all of the claims remaining in the application.  Claims 3, 4 and 7 through 46 have been 

canceled. 
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     As noted on page 1 of the specification, appellants’ invention relates to reclosable 

packaging and in particular to such packaging wherein indicia is provided to indicate the 

first opening of the package.  A principal object of the invention is to provide an improved 

zipper package construction which requires some permanent change of the package 

appearance to enable the first opening of the package by a purchaser. The claims on 

appeal are readable on the embodiment seen in Figures 1-5 of the application.  

Independent claim 1 is representative of the subject matter on appeal and a copy of that 

claim can be found in the Appendix to appellants’ brief. 

 

     The references relied upon by the examiner in rejecting the appealed claims are: 

Thomas et al. (Thomas)  5,713,669  Feb.  3, 1998 
Van Erden     6,212,857  Apr. 10, 2001 

 

     Claims 1, 2, 5 and 6 stand rejected under the judicially created doctrine of obviousness-

type double patenting as being unpatentable over claims 1-21 of Van Erden. 

 

     Claims 1, 2 and 5 stand rejected under 35 U.S.C. § 102(b) as being anticipated by 

Thomas. 

 

     Claims 1 and 2 also stand rejected under 35 U.S.C. § 102(e) as being anticipated by 

Van Erden.  
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     Claims 1 and 2 stand rejected under 35 U.S.C. § 102(f) because the applicants did not 

invent the claimed subject matter. 

 

     Claim 6 stands rejected under 35 U.S.C. § 103(a) as being unpatentable over Thomas. 

 

     Claims 5 and 6 stand rejected under 35 U.S.C. § 103(a) as being unpatentable over 

Van Erden. 

 

     Rather than attempt to reiterate the examiner's full commentary with regard to the 

above-noted rejections and the conflicting viewpoints advanced by the examiner and 

appellants regarding the rejections, we make reference to the final rejection (mailed March 

2, 2004) and supplemental examiner's answer (mailed August 12, 2005) for the reasoning 

in support of the rejections, and to appellants’ brief (filed August 12, 2004) and reply brief 

(filed October 22, 2004) for the arguments thereagainst. 

 

                       OPINION

 

     In reaching our decision in this appeal, we have given careful consideration to 

appellants’ specification and claims, to the applied references, and to the respective 
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positions articulated by appellants and the examiner.  As a consequence of our review, we 

have made the determinations which follow. 

 

     With respect to the obviousness-type double patenting rejection of claims 1, 2, 5 and 6, 

we note that appellants’ only comment in the brief is that such rejection “is deferred until 

after the application is otherwise in condition for allowance” (brief, page 3).  As noted on 

page 6 of the supplemental answer, the examiner has taken appellants’ above-noted 

comment as an acquiescence in the rejection, and we likewise do so.  Accordingly, the 

rejection of claims 1, 2, 5 and 6 under the judicially created doctrine of obviousness-type 

double patenting as being unpatentable over claims 1-21 of Van Erden is sustained. 

 

     As for the rejection of claims 1 and 2 under 35 U.S.C.  

§ 102(e) based on Van Erden, we note the examiner’s position as set forth on pages 4-5 of 

the supplemental answer. More particularly, we observe that the examiner has determined 

that the wall segments of the package seen in Figures 5 and 6a-6c of Van Erden which 

extend beyond the attachment line of each wall to its associated zipper flange portion and 

extend over the interlocking zipper profiles to a joinder at (58), each include a “frangible 

portion” defined at least in part by the notches (73) which facilitate tearing away of the top 

portion of the wall segments to gain access to the zipper profiles.  We are in agreement 

with the examiner.  Appellants’ argument that the wall segments pointed to by the 
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examiner in Van Erden do not include perforations (30) like those seen in the zipper 

flanges of the package, while true, is of no moment, since the wall segments are clearly 

easily separated by tearing and thus broadly define or include a “frangible portion.” For that 

reason, the rejection of claims 1 and 2 under 35 U.S.C.  

§ 102(e) based on Van Erden is sustained. 

 

     In addition, based on the failure of the argument presented above, and no other 

argument being presented, the rejection of claims 1 and 2 under 35 U.S.C. § 102(f) is also 

sustained. 

     Regarding the rejection of claims 5 and 6 under 35 U.S.C.  

§ 103(a) based on Van Erden, lacking any specific argument for the separate patentability 

of these claims or any argument from appellants addressing the obviousness position set 

forth by the examiner on pages 4-5 of the final rejection, we will sustain this rejection. 

 

     Next, we consider the rejection of claims 1, 2 and 5 under  

35 U.S.C. § 102(b) based on Thomas. In this instance, the examiner has determined that 

the first and second walls of the  

tamper-evident, zipper package seen in Thomas include wall segments (36, 38) which 

extend beyond the attachment line of each wall to its associated zipper flange portion and 

extend over the interlocking zipper profiles to a joinder, and further include a frangible 
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portion at the line of perforations (40).  Appellants’ argument that the upstanding panels 

(36, 38) of Thomas are not “wall segments” is unpersuasive.  The panels (36, 38) in 

Thomas clearly define a portion or segment of the outer package walls and thus constitute 

a “wall segment.”  The claims on appeal do not preclude the first and second package 

walls from being made of more than one piece of plastic material, with one of those pieces 

defining a “wall segment” like that set forth in the claims on appeal. Thus, the examiner’s 

rejection of claims 1, 2 and 5 under 35 U.S.C. § 102(b) based on Thomas is sustained. 

 

     We also sustain the rejection of claim 6 under 35 U.S.C.  

§ 103(a) based on Thomas.  Again, appellants have not presented a specific argument for 

the separate patentability of this claim or any argument addressing the obviousness 

position set forth by the examiner in the final rejection. 

 

     Since each of the rejections presented on appeal has been sustained, it follows that the 

decision of the examiner to reject claims 1, 2, 5 and 6 of the present application is 

affirmed. 
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No time period for taking any subsequent action in connection 

with this appeal may be extended under 37 CFR § 1.136(a)(1)(iv). 

 AFFIRMED

 
 
 
 
 
 
 

CHARLES E. FRANKFORT ) 
Administrative Patent Judge ) 

) 
) 
) 
) BOARD OF PATENT 

JOHN P. McQUADE      ) APPEALS  
Administrative Patent Judge ) AND 

) INTERFERENCES 
) 
) 
) 

JEFFREY V. NASE  ) 
Administrative Patent Judge ) 
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Pitney Hardin, LLP 
Account: Illinois Tool Works, Inc. 
7 Times Square 
New York, NY 10036-7311 
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