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Bef ore PAK, TIMM and FRANKLIN, Adm nistrative Patent Judges.

PAK, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal under 35 U.S.C. § 134 from

the examner’'s final rejection of clainms 1 through 12, 24 and 25,
which are all of the clainms pending in the above-identified

appl i cation.

! Application for patent filed June 20, 2002.
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APPEALED SUBJECT MATTER

Claiml is representative of the subject matter on appeal

and reads as foll ows:

1. An envel ope conpri sing:

a) a front wall having two | ateral edges, a top
edge, and a bottom edge; and

b) a rear wall having two | ateral edges, a top
edge, and a bottom edge, the front and rear walls
joined along their respective |lateral and bottom edges;
the front and rear wall each conprising

i) an outer filmweb conprising

(a) an outer |ayer conprising a polyner

sel ected fromthe group consisting of propyl ene

pol ymer or copol yner, polyam de or copol yam de and

pol yester or copol yester; and

(b) an inner layer conprising ethyl ene

homopol ynmer or copol yner,
wherein the outer filmweb has an outer surface and an
i nner surface; and

i1) an inner ply having an inner surface and an
outer surface, conprising an air cellular or foaned
mat eri al ;
the inner surface of the outer filmweb bei ng adhered
to the outer surface of the inner ply.

REFERENCE

The prior art references relied upon by the exam ner in

support of the 8 103 rejections before us are:

Strzel ewi cz 4,868, 025 Sep. 19, 1989
Chang et al. (Chang) 4,894, 265 Jan. 16, 1990
Andr usko 5,182, 162 Jan. 26, 1993
Jillson 5,273, 361 Dec. 28, 1993



Apr. 09, 1996
Jun. 09, 1998
Aug. 29, 2000

Jones and Ander sen;
unpat ent abl e over the
Jones and Chang;
unpat ent abl e over the
Jones and Jill son;
unpat ent abl e over the

Jones and diff; and
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Andersen et al. (Andersen) 5, 506, 046

Jones et al. (Jones) 5, 763, 336

aiff 6, 109, 440

REJECTI ONS
The appeal ed clains stand rejected as foll ows:

1) Claims 1 through 7, 9 and 25 under 35 U S.C. 8§ 103(a) as
unpat ent abl e over the conbi ned di scl osures of Strzel ew cz
and Jones;

2) Claim8 under 35 U.S.C. § 103(a) as unpatentable over the
conbi ned di scl osures of Strzel ew cz,

3) Claim 10 under 35 U. S.C. § 103(a) as
conbi ned di scl osures of Strzel ew cz,

4) Claim 11l under 35 U S.C. § 103(a) as
conbi ned di scl osures of Strzel ew cz,

5) Claim 12 under 35 U.S.C. § 103(a) as
conbi ned di scl osures of Strzel ew cz,

6) Claim24 under 35 U.S.C. § 103(a) as

conbi ned di scl osures of Strzel ewi cz,

unpat ent abl e over the

Jones and Andrusko.
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OPI NI ON

We have carefully reviewed the clains, specification and
prior art, including all of the argunents advanced by both the
exam ner and the appellants in support of their respective
positions. This review has |led us to conclude that the
exam ner’s 8 103(a) rejections are well founded. Accordingly, we
affirmthe examner’s 8 103(a) rejections for essentially the
factual findings in the Answer. W add the follow ng for
enphasi s and conpl et eness.

The exam ner correctly finds that Stzel ewi cz teaches an
envel ope having front and rear walls each conprising (1) a tear
resistant outer |ayer 10 nade of TYVEKK® (a synthetic, fibrous,
non-woven thernopl astic sheet) or other thernoplastic flexible
sheet material corresponding substantially to the outer |ayer of
the clained outer filmweb, (2) a mddle |ayer 14 nade of
polyolefin film for exanple, linear | ow density pol yethyl ene
filmcorresponding to the inner layer? of the clained outer film
web and (3) an inner |ayer 12 nade of suitable cushioning

material, for exanple, polyolefin foamor polyolefin flim

2 Accordi ng page 6 of the specification, “‘[e]thylene
homopol ynmer or copol ynmer’ herein refers to ethyl ene honopol yner
such as | ow density polyethylene...”
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| am nate having a plurality of air-filed cavities between |ayers
of filmcorresponding to the clainmed inner ply. See colum 2,
lines 28-44. |ndeed, the appellants acknow edge that Stzelew cz
t eaches an envel ope corresponding to the clai med envel ope, except
for the outer |ayer polynmer (e.g., propylene polyner) recited in
claiml1l. See the Brief, pages 10-12.

The appellants’ sole argunment is that the applied prior art
references, especially Stzelew cz and Jones, would not have
suggested enpl oying the cl ai med polyner, e.g., propylene polyner,
as at least part of an outer layer of the envel ope taught by
Stzelewi cz. See the Brief, pages 10-12. W do not agree.

As indicated supra, Stzelew cz teaches that its outer |ayer
10 may be made of TYVEKK® (a synthetic, fibrous, non-woven
t her nopl astic sheet) or other thernoplastic flexible sheet. See
al so colum 1, lines 35-41 and colum 2, lines 37-41. Although
Strzel ewi cz does not specifically nention the clainmed polyneric
material, e.g., propylene polyner, it does teach enpl oying
various synthetic, fibrous, non-woven thernoplastic sheet or
ot her thernoplastic flexible sheet, including TYVEK® as its outer
| ayer 10. Moreover, Jones not only teaches that TYVEK® is
spundbound pol yol efin inclusive of the clained propyl ene pol yner,

but also in reference to a nonwoven flexible fibrous cover sheet
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for packaging materials inclusive of the envel ope of the type
di scussed in Strzelew cz, teaches (colum 2, |ines 46-66):

Particularly well suited for outer |ayers 12
and 16 of conposite sheet 10 are sheets of
spunbonded nonwoven polyolefin filmfibrils of the
type disclosed in U S. Pat. No. 3,169,899 or
vapor - perneabl e fabric sheets of the type
disclosed in U S. Pat. 4,684,568, the contents of
whi ch are both incorporated by reference herein.
Pol yet hyl ene and pol ypropyl ene are the pol yol efins
of choice. A commercial spunbonded nonwoven
pol yethylene filmfibril sheet product that is
particularly suitable to the conposite sheet of
the invention is TYVEK® spunbonded pol yol efin
sheet sold by E. L du Pont de Nenours and Conpany
of Wlmngton, Del. TYVEK® is a registered
trademar k of DuPont. TYVEK® spunbonded pol yol efin
sheets are flexible, |ightweight, strong and vapor
permeabl e. TYVEK® sheets al so have a very | ow
abrasi veness and they are inert to nost painted
surfaces. Another vapor perneabl e sheet materi al
suitable for outer layers 12 and 16 of the
conposite sheet of the invention is a
spunbonded/ nel t bl own/ nel t bl own/ spunbonded (* SMVE”)
pol ypropyl ene sheet nmaterial, as for exanple
Evol uti on sheet material sold by Kinerly-d ark
Cor poration of Neenah, Ws. (Enphasis added.)

G ven the above teachings, we concur with the exam ner that
one of ordinary skill in the art would have been | ed to enpl oy
ei t her pol yet hyl ene or pol ypropyl ene as part of the outer |ayer
of the envel ope of the type discussed in Strzelewicz, with a

reasonabl e expectation of successfully making the useful cushion

shi ppi ng bag or envel ope taught by Strzel ew cz.
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In reaching this determ nation, we note the appellants’
argunment that “it is nore likely that one having ordinary skil
in the art would stay with an ethyl ene based non-woven than a
propyl ene based non woven for the outer |ayer of a conposite .

.” See the Brief, page 12. However, as indicated supra,
Strzelewicz clearly contenpl ates enpl oyi ng TYVEK® ( pol yol efin

i ncl usive of both polyethylene and pol ypropyl ene) or ot her

t hernopl astic flexible sheet materials as the outer |ayer of its
envel ope. Moreover, Jones is not limted to enploying preferred
TYVEK 1461 (high density polyethylene); it contenpl ates enpl oyi ng
bot h pol yet hyl ene and pol ypropyl ene as the outer |ayer of the

packagi ng neans. See Merck & Co. v. Biocraft Labs., Inc., 874

F.2d 804, 807, 10 USPQ2d 1843, 1846 (Fed. Cir. 1989)(“the fact
that a specific [enbodinent] is taught to be preferred is not
controlling, since all disclosures of the prior art, including
unpreferred enbodi nents, nust be considered”); In re Boe, 355
F.2d 961, 965, 148 USPQ 507, 510 (CCPA 1966)(all of the

di sclosures in a reference, including non-preferred enbodi nents,
“must be evaluated for what they fairly teach one of ordinary

skill in the art”).
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CONCLUSI ON

Thus, based on the totality of record, including due
consideration of the appellants’ argunents, we determ ne that the
pr eponder ance of evi dence wei ghs nost heavily in favor of
obvi ousness within the nmeaning of 35 U S.C. § 103(a).

Accordingly, we affirmthe exam ner’s decision rejecting the
clains on appeal under 35 U S.C. 8§ 103(a).

TI ME PERI CD

No tinme period for taking any subsequent action in

connection with this appeal nmay be extended under 37 CFR

8§ 1.136(a).
AFF| RVED
CHUNG K. PAK )
Adm ni strative Patent Judge )
)
) BOARD OF PATENT
CATHERI NE TI MM ) APPEALS AND
Adm ni strative Patent Judge ) | NTERFERENCES
)
)
BEVERLY A. FRANKLI N )
Adm ni strative Patent Judge )
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