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DECI S| ON ON APPEAL

This is decision on an appeal which involves clains 1-3, 6,
10, 11 and 18- 30.

The subject nmatter on appeal relates to an aircraft noise
reducti on apparatus including at | east one noi se-reducing
attachnment for an aircraft |anding gear shaped for positioning on
the |l anding gear in a spaced apart relationship with the |anding
gear to deflect air away fromthe noi se induci ng conponents of

the landing gear and to permt the deflection, |ateral
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articul ati on novenent and stowage of the |anding gear with the
attachnment installed. This appeal ed subject matter is adequately
represented by independent claim1l which reads as foll ows:

1. Aircraft noise reduction apparatus including at
| east one noi se-reducing attachnment for |andi ng gear of
the aircraft shaped for positioning on the | andi ng gear
in a spaced apart relationship with the | anding gear to
defl ect air away from noi se induci ng conponents of the
| andi ng gear and to permt deflection, |ateral
articul ati on novenent and stowage of the |anding gear
with the attachnent install ed.

The references set forth below are relied upon by the

exam ner as evidence of obvi ousness:

WIlians 1,531, 588 Mar. 31, 1925
Cussons 2,652,214 Sep. 15, 1953
Hartl ey 5,104, 063 Apr. 14, 1992
Derrien (Derrin *481) 5, 269, 481 Dec. 14, 1993
Derrien et al. (Derrien “030) 5,478,030 Dec. 26, 1995
Hol | oway 6, 131, 852 Cct. 17, 2000
Bl ackburn and General Aircraft 745, 965 Mar. 07, 1956

(Bl ackburn) (Great Britain Pat. Specification)

Thorpe et al. (Thorpe) EP 0 846 540 A2 Jun. 10, 1998
(Eur. Pat. Application)

Under 35 U.S.C. 8§ 103(a):

Clains 1-3 and 22-25 are rejected over Derrien 030 in view
of WIllianms and Thor pe;

Clainms 1, 6 and 26 are rejected over Derrien 030 in view of
Thor pe and Cussons;
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Claims 1 and 11 are rejected over Derrien ‘481 in view of
Thorpe and Hartl ey;

Clainms 1, 2, 10 and 18-21 are rejected over Derrien ‘481 in
vi ew of Thorpe and Bl ackburn; and

Clainms 27-30 are rejected over Holloway in view of Derrien
481, Thorpe and Bl ackburn.

Rat her than reiterate the respective positions advocated by
t he appel l ants and the exam ner concerning the above noted
rejections, we refer to the brief and reply brief as well as to
the answer and to the final office action mailed January 30, 2004
(which is alluded to on page 3 of the answer) for a conplete
exposition thereof.

OPI NI ON

For the reasons set forth bel ow, we cannot sustain any of
the rejections advanced by the exam ner in this appeal.

Concerning the 8 103 rejection of clainms 1-3 and 22-25, the
exam ner’ s obvi ousness position is expressed on pages 2 and 3 of
the final office action in the follow ng manner:

Derrien et al. [i.e., Derrien ‘030] teaches an

aircraft landing gear that retracts laterally but is

silent on the use of an aircraft noise reduction

apparatus to deflect air away from noi se inducing

conponents of the l|anding gear. However, WIIlians

t eaches a cover or noi se reduction apparatus 9

positioned in a spaced apart relationship with the

| andi ng gear and is connected to the leg 4, 5, and 3

(but not conpletely surroundi ng the noi se inducing

parts such as elenments 1 and 5) and inherently reduces
noise is well known in the art. Further, to provide
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proof that casings reduce noi se when placed in fronts
[sic] of noise producing parts, Thorpe . . . teaches a
cover or noise reduction apparatus 1 attached to the
| andi ng gear to reduce noise is well known in the art
(see columm 1, first four paragraphs).

It woul d have been obvious to one skilled in the
art at the tine the invention was nade to have used a
noi se reduction apparatus in a spaced rel ationship on
the landing gear in Derrien et al.’s [i.e. Derrien
“030] system as taught by WIllianms and further
supported by Thorpe . . . to reduce noise. Please note
that during the design stage, it is [sic, would have
been] obvious to one skilled in the art at the tine the
i nvention was made to have nade the noi se reduction
appar atus acconmodate the | andi ng gear when the | andi ng
is in the stowage position so that it can be used
repeat edl y.

This rejection is deficient in a nunber of respects.

First, the disclosure of Derrien ‘030 contains nothing which
i ndi cates that the |anding gear thereof includes any noise
i nduci ng conponents for which a noise reduci ng apparatus woul d be
desirable. Second, contrary to the exam ner’s above “findings,”
Wl lians contains no express teaching that stream|ined housing 9
(which the exam ner refers to as a cover) constitutes a “noise

reduction apparatus” (id.).* The rejection still would be

Y This erroneous finding has been nmade with respect to a
nunber of references. As correctly pointed out by the appellants,
only Thorpe contains any express teaching of a | andi ng gear
attachnment which reduces noi se. The appellants al so have
correctly explained that the exam ner has m sconstrued the
Bl ackburn reference as being non-specific with respect to whether
its landing gear is fixed or retractable whereas, in fact, the
| andi ng gear is expressly disclosed as being fixed.
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deficit even if the | anding gear conponents of Derrien ‘030 were
assunmed to have a noi se probl em whi ch woul d have been recogni zed
by those skilled in the art and even if the WIllianms streamlined
housi ng were assumed to possess a noi se reducing capability which
woul d have been recogni zed by those skilled in art.

This is because nothing in these references or the Thorpe
reference woul d have suggested that a housing of the type taught
by Wllians for a fixed | andi ng gear could be successfully
conbined with a retractabl e | anding gear of the type taught by
Derrien ‘030 in such a manner as to effect noise reduction while
permtting | anding gear retraction. There is sinply no
evidentiary support for the exam ner’s conclusion that an artisan
woul d have found it obvious to sonehow nodify WIIlians’ housing
in such a manner as to be applicable to the retractable |anding
gear of Derrien ‘030 while perform ng a noise reducing function.
| ndeed, the exam ner does not even hypot hesize with any
reasonabl e specificity precisely howthe WIllians housing would
be nodified or precisely where it would be placed on the Derrien
030 | andi ng gear.

Under these circunstances, it is apparent that the exam ner

has failed to establish a prina faci e case of obviousness. W

hereby reverse, therefore, the examner’'s 8§ 103 rejection of
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clainms 1-3 and 22-25 as being unpatentable over Derrein ‘030 in
view of WIlianms and Thor pe.

The other 8 103 rejections formulated by the exam ner are
correspondingly deficient. |In each of these rejections, the
primary reference (i.e., Derrein ‘481 or Holl oway) contains no
di sclosure that the retractabl e | andi ng gear thereof possesses any
noi se problem of any kind. Even assum ng a noi se probl em existed
and woul d have been perceived by those skilled in the art, the
rejection still would be inproper for reasons anal ogous to those
di scussed above. That is, the exam ner has provi ded inadequate
evidentiary support for his obviousness conclusion vis-a-vis
conbining the applied references in the nmanner proposed. W
hereby reverse, therefore, each of the other 8 103 rejections
whi ch the exam ner has fornul ated and advanced on this appeal.

REMAND

We remand this application to the exam ner for the purpose
of reopening prosecution in order to address and resolve on the
witten record certain issues relating to patentability of the

appeal ed cl ai ns. ?

2 These issues were discussed to sone extent by appellants’
attorney during the oral hearing of February 7, 2006.
Neverthel ess, a remand is appropriate so that the issues
identified hereinafter may be fully addressed on the witten
record.
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First, the exam ner nust give the appealed clains their
br oadest reasonable interpretation consistent with the

specification. 1In re Hyatt, 211 F.3d 1367, 1372, 54 USPQ2d 1664,

1667 (Fed. Cir. 2000). Concerning this matter, we enphasi ze
that, in nmaking a patentability determ nation, analysis nust
begin with the question, “Wat is the invention clained?” since
“Ic]laiminterpretation . . . will normally control the renainder

of the decisional process.” Panduit v. Dennison, 810 F.2d 1561

1567, 1 USPQ2d 1593, 1597 (Fed. GCr.), cert. denied, 481 U S.

1052 (1987).

Nei t her the answer nor the final office action contains any
express claiminterpretation by the exam ner. Neverthel ess,
based on the 8§ 103 rejections discussed above, the exam ner seens
to have inplicitly interpreted the appeal ed clains as including a
retractable | anding gear. However, this interpretationis
i nconsistent with the fact that each of the six independent
clainms on appeal is directed to a noise reduction apparatus
rat her than such an apparatus in conbination with a retractable
| anding gear. |If the appealed clains are not directed to the
conbi nati on of a noise reduction apparatus with a retractable
| anding gear, it is necessary to assess what, if any, limting

effect is provided by such claimlanguage as the claiml1
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recitation of a noise-reducing attachnment “in a spaced apart
relationship with the | andi ng gear.”

Resolution of this claiminterpretation issue is pivotal to
a determ nation of whether the appeal ed cl ai ns are patentable.
For exanple, if the appealed clains are directed to a noi se
reducti on apparatus by itself with no requirenent that the
apparatus be in conbination with a retractabl e | anding gear or be
in a spaced apart relationship with the |anding gear, it is
guesti onabl e whet her such clai ns woul d be distingui shable from
Thorpe. This is because the fairing/debris protector 1 of Thorpe
is disclosed as possessing a wind noi se reducing capability
(e.g., see lines 17-20 in colum 1 and lines 14-17 in colum 2).
It is true that fairing 1 is attached in such a nanner as to
snugly fit against the surface of the strut 2 (e.g., see lines 5-
6 in colum 4). Nevertheless, this disclosure may or may not be
rel evant to the question of claimnovelty and nonobvi ousness
dependi ng upon what, if any, limting effect is achieved by the
“in a spaced apart relationship” recitation of the independent
cl ai ns.

Even if the appealed clains are interpreted to require sone
type of “spaced apart relationship” with a retractable |anding

gear, the clains still nmay not be patentable over the prior art
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of record. This because Cussons discloses a retractabl e |anding
gear having a casing 33 in a spaced apart relationship therewith
(e.g., see Figure 1). As properly indicated by the appellants,
this reference contains no express disclosure that casing 33
perfornms a noi se-reducing function of the type required by the
appeal ed cl ainms. The question which remains, however, is whether
this functional Iimtation of the appealed clains is inherently

satisfied by patentee’s casing. See In re Schreiber, 128 F. 3d

1473, 1477, 44 USPQR2d 1429, 1431-32 (Fed. G r. 1997).
It is, of course, the examner’s initial burden of
establishing a reasonabl e basis for an inherency determ nation.

ld. Also see Ex parte Levy, 17 USPQ2d 1461, 1463-64 (Bd. Pat.

App. & Int. 1990). In this case, a reasonable basis for an
i nherency determ nation m ght be provided by the fact that
patentee’ s casing 33 and the appellants’ clainmed noi se-reduci ng
attachnment both possess the aforenentioned “spaced apart
rel ati onshi p” and both possess certain structural simlarities
(e.g., conpare casing 33 as illustrated in Figure 1 of Cussons
with fairing attachnment 93 as illustrated in Figure 2 of
appel  ants’ drawi ng).

In light of the foregoing, the exam ner nmust respond to this

remand by addressing and resolving on the witten record the
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i ssue of what is the invention clained by the appellants (Panduit

v. Dennsion, 810 F.2d at 1567, 1 USPQRd at 1597) and the issue of

whet her the invention defined by the appeal ed clains patentably
di stingui shes fromthe Thorpe and Cussons references of record.
SUVWWARY
The decision of the exam ner is hereby reversed.

This application is hereby remanded to the exam ner.

REVERSED/ REMANDED

BRADLEY R. GARRI S
Adm ni strative Patent Judge

BOARD OF PATENT

JOHN P. MCQUADE APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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