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DECISION ON APPEAL 
 
 

This is a decision on appeal under 35 U.S.C. §134(a) of the final rejection of 

claims 9, 13 and 17, which constitute all the claims in the application.  For the reasons 

stated infra, we affirm the examiner’s rejection of these claims. 

Invention 
 

The invention relates to a kit that contains a medical and emergency information 

card.  The kit is meant to be given away as an advertising device for a sponsor, the 

sponsor’s logo is printed on the kit and a redeemable coupon is part of the kit.  See page 
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4 of appellant’s specification.  Claim 9 is representative of the invention and reproduced 

below: 

9.       An emergency health history kit, comprising: 
a plastic case; 
at least one medical and emergency information card associated with the 

case; 
a sponsor’s or distributor’s identifying indicia imprinted on the case, or on 

a card disposed within the case so as to be viewable through the case; and  
at least on redeemable coupon or printed offer associated with the case; 
wherein the medical and emergency information card includes written 

prompts and spaces for personally identifying information and personal medical 
information, including at least one of personal medical history information, 
medical insurance information, and medical care provider information.  

 
References 

 
The references relied upon by the examiner are: 
 
North et al. (North)   5,992,888  Nov. 30, 1999 
Gee, Sr. (Gee)    3,958,690  May 25, 1976 
 

Rejection at Issue 

 
Claims 9, 13 and 17 stand rejected under 35 U.S.C. § 103 (a) as being 

unpatentable over Gee Sr. in view of North.  Throughout the opinion, we make reference 

to the briefs, the answer and the final Office action for the respective details thereof. 

 
Opinion 

 
We have carefully considered the subject matter on appeal, the rejection advanced 

by the examiner and the evidence of obviousness relied upon by the examiner as support 

for the rejection.  We have, likewise, reviewed and taken into consideration, in reaching 

our decision, appellant’s arguments set forth in the brief along with the examiner’s 

rationale in support of the rejection and arguments in rebuttal set forth in the examiner’s 

answer. 

With full consideration being given to the subject matter on appeal, the 

examiner’s rejection and the arguments of appellant and the examiner, and for the 
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reasons stated infra, we sustain the examiner’s rejection of claims 9, 13 and 17 under 35 

U.S.C. § 103. 

 Appellant argues, on pages 6 and 7 of the brief that Gee and North are not 

analogous to each other.  Appellant reasons that because Gee is directed to a medical 

information and emergency medication packet and North is directed to a method of 

advertising, they are not analogous to the claimed emergency health history card.  See 

pages 7 and 8 of the brief.  Appellant acknowledges that North teaches a medically 

related recording card but asserts: 

the card is not meant as a medical information card to be used in emergency 
situations, but is meant for use by recording thereon the transactional data of 
medically related purchases made with the associated debit or credit card, such as 
prescriptions and doctor office visits. 

 
Appellant thus asserts that as the references are non analogous, there is no motivation in 

either of the references to be combined in the manner asserted by the examiner.  See page 

10 of the brief.  Appellant further argues that even if the references are combined, the 

combination does not: 

disclose a medical and information card including written prompts and spaces for 
personally identifying information and personal medical information, including 
personal medical history information, medical insurance information and medical 
care provider information.  Nor do Gee Sr., nor North et al. disclose utilizing a 
sponsor or distributor and redeemable coupons and printed offers to cover the cost 
of creating and distributing the emergency health history kits. 
 

See pages 11 and 12 of the brief.  Finally, appellant argues that the references do not 

appreciate the existence of the problem to be solved by appellant’s invention. 

 In response, the examiner states, on page 5 of the answer: 
 

[B]oth Gee Sr. and North et al. pertain to the employment of a personal health 
card to be carried by a user on their person and to be used when away from any 
health facility.  Each card of Gee Sr. and North et al. pertains to keeping health 
information on one’s person, the particular information pertaining to the intended 
printed matter.  Where the only difference between a prior art product and a 
claimed product is printed matter that is not functionally related to the product, 
the content of the printed matter will not distinguish the claimed product from the 
prior art. (citing, In re Ngai, 367 F.3d 1336, 70 USPQ2d 1862 (Fed. Cir. 2004)). 
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Further, the examiner states that appellant’s argument concerning North’s card having a 

different use than the claimed card is not persuasive, as the recited difference in usage 

does not result in a structural difference between the claimed invention and the 

combination of the prior art.  See page 6 of the answer. 

 We concur with the examiner and find appellant’s arguments to be unpersuasive.  

Claim 9 recites “the medical and emergency information card includes written prompts 

and spaces for personally identifying information and personal medical information, 

including at least one of personal medical history information, medical insurance 

information, and medical care provider information.”  Independent claim 13 contains a 

similar limitation.  We find, as the examiner states, the claimed information on the card is 

non-functional descriptive material.  Our reviewing court has said if “the printed matter is 

not functionally related to the substrate, the printed matter will not distinguish the 

invention from the prior art in terms of patentability.”  In re Ngai, 367 F.3d 1336, 1339, 

70 USPQ2d 1862, 1864 (Fed. Cir. 2004) (citing In re Gulack, 703 F.2d 1381, 217 USPQ 

401 (Fed. Cir. 1983). 

We find that Gee teaches an emergency health kit with a case, and a card.  See 

Gee figures 1 through 4, and column 2, lines 60 through 68.  The card contains medical 

information.  Further, we note that Gee actually teaches the printed matter claimed.  

Specifically in figure 4, Gee teaches that the card includes written prompts and spaces for 

users to enter their medical insurance company and policy number (claimed medical 

insurance information), any allergies and their condition as having diabetes (claimed 

personal medical history information) and the physician’s name (claimed medical care 

provider).  We further note that Gee depicts in figures 2 and 4 that a logo with the words 

“MED EYE-D” is printed on the card in a location which is viewable through the case.  

We consider “MED EYE-D” to be either a sponsor or distributor’s indicia imprinted on 

the card.  North, similar to Gee, teaches a card that a person carries.  The card contains 

written prompts and spaces for users to enter data, and, in figure 9, North teaches that the 

card can be configured to include medical data.  North also teaches that such a card can 
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contain advertising and redemption coupons.  Thus, contrary to appellant’s arguments, 

we find that Gee teaches a card which contains the claimed emergency medical 

information and the combination of Gee and North teaches all of the limitations of the 

claimed invention. 

 Concerning the motivation to combine the references as stated by the examiner, 

both Gee and North are concerned with cards for users to carry, which have spaces for 

users to enter medical information.  Thus, we find ample evidence to support the 

examiner’s finding that the references are analogous art.  Further, the examiner finds on 

page 5 of the answer that North provides motivation to include a coupon in the device of 

Gee, as it provides advertising for a sponsor of the card.  We concur with this finding of 

the examiner.  North teaches that the coupon provides advertising and a way of 

identifying demographics of users.  See North, column 8, lines 30 through 35 and line 65 

through column 9, line 8.  Thus, we find that there is ample evidence in the record to 

support the examiner’s finding of motivation to combine the references.  Appellant’s 

arguments that the purpose of North to provide a transaction record which displays 

advertisements to the user and others who view its use, differs from the purpose of the 

claimed invention are not well taken.  We find no limitation in independent claims 9 and 

13 directed to the purpose of the coupon, rather, only a limitation identifying that a 

coupon exists.  Thus, appellant’s arguments have not convinced us of error in the 

examiner’s rejection and we sustain the examiner’s rejection of claims 9, 13 and 17. 
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Conclusion 
 

 In summary, we sustain the examiner’s rejection of claims 9, 13 and 17 under 35 

U.S.C. § 103.  The decision of the examiner is affirmed. 

No time period for taking any subsequent action in connection with this appeal 

may be extended under 37 CFR § 1.136(a)(1)(iv). 

AFFIRMED 

 
 
 
 
 
 
    MURRIEL E. CRAWFORD  ) 
    Administrative Patent Judge  ) 
        ) 
        ) 
        )   BOARD OF PATENT 
    STUART S. LEVY    )    APPEALS AND 
    Administrative Patent Judge    )    INTERFERENCES 
        ) 
        ) 
        ) 
     ROBERT E. NAPPI        ) 
     Administrative Patent Judge    ) 
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Kelly Lowry & Kelley, LLP 
6320 Canoga Avenue 
Suite 1650 
Woodland Hills, CA 91367 
  

 7


	                   
	DECISION ON APPEAL 
	 
	 
	Invention 
	Rejection at Issue 
	Opinion 
	AFFIRMED 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


