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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's refusal to
allow clainms 1-8 and 10-18.' W have jurisdiction pursuant to

35 U S.C § 134.

! Appellants and the exami ner refer to clains 19-32 as being
cancelled. At itemNo. 4 of the brief, the anmendnent cancelling
clainms 19-32 is described as being filed with the brief.

However, our review of the image file wapper of this application
does not reveal the presence of such an anendnent therein. Thus,
t he exam ner should review the inage file wapper of this
application to clarify the conpl eteness thereof as to an
amendnent cancelling clains 19-32 and clarify the record
regardi ng sanme prior to final disposition of this application.
Nonet hel ess, the appeal of the examner’s rejection of clains 19-
32 is considered as being withdrawn from our consideration.
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BACKGROUND

Appel lants' invention relates to a conposite textile fabric
conprising inner and outer fabric |ayers conprising hydrophillic,
synthetic yarn in a plaited construction. The yarn can conprise
pol yester fibers. The inner fabric |layer has an enl arged surface
area and particles of a refractory conpound are enbedded within
the yarn fibers of the inner fabric layer. An understandi ng of
the invention can be derived froma reading of exenplary claima1l,
whi ch is reproduced bel ow.

1. A conposite textile fabric conprising an inner
fabric layer made of a yarn conprising a plurality of
fibers of polyester or other synthetic yarn which have
been rendered bydrophilic, and an outer fabric |ayer
made of a yarn conprising a plurality of fibers of
pol yester or other synthetic yarn which have al so been
rendered hydrophilic;

wherein the inner fabric |ayer and outer fabric
| ayer are formed concurrently by knitting a plaited
constructi on;

wherein particles of a refractory conpound are
enbedded within said plurality of yarn fibers of said
inner fabric |ayer; and

wherein said inner fabric |ayer has a surface area
enlarged by a rising process for creating air spaces to
enhance insul ati on performance and for reducing contact
of the inner fabric |ayer upon a wearer’s skin.

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed cl ai ns are:

Lumb et al. (Lunb) 5,312, 667 May 17, 1994
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Fujiwara et al. (Fujiwara), Japanese published Unexam ned
Application No. 09-087901, Mar. 31, 1997.?

Ozawa et al. (Ozawa), Japanese Kokai Pat. Docunent No. 2-182968,
Jul. 17, 1990.°3

Clains 1-8 and 10-18 stand rejected under 35 U.S.C. § 103(a)
as bei ng unpatentable over Lunb in view of Fujiwara* and Ozawa.

We refer to the supplenental brief (brief) and reply brief
and to the answer for a conplete exposition of the opposing
vi ewpoi nts expressed by appellants and t he exam ner concer ni ng
the i ssues before us on this appeal.

CPI NI ON

Havi ng carefully consi dered each of appellants’ argunents

set forth in the briefs, appellants have not persuaded us of

reversible error on the part of the examner. Accordingly, we

2 Qur references to Fujiwara in this decision are to the
Engl i sh | anguage transl ation of record.

8 Qur references to Ozawa in this decision are to the
Engl i sh | anguage transl ation of record prepared by Schrei ber
Transl ati ons unl ess otherw se indicated. The examner refers to
this reference using the first nanmed inventor’s first nane,
“Toshio.”

‘Wil e the exami ner refers to “Abstract Japanese Patent 09-
087901A” in the statenent of rejection, it is clear that the
exam ner enpl oys the published application as the reference as
evi denced by the translation of record and the examner’s
references to those paragraph nunbers in describing the reference
in the answer.
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wll affirmthe exam ner’s obvi ousness rejection of the appeal ed
clains for substantially the reasons set forth in the answer.
Qur reasoning foll ows.

Appel l ants argue the rejected clainms as a group. Thus, we
select claim1 as the representative claimon which we decide
this appeal .

Appel l ants do not dispute the exam ner’s determ nation that
Lunmb di scl oses a fabric corresponding to the clai med product
fabric but for the refractory particles enbedded in the inner
fabric layer. Regarding the latter claimlimtation, the
exam ner turns to the teachings of Fujiwara and Ozawa.

Fujiwara discloses mxing ceramc materials, such as
zirconium carbide, with synthetic fibers to forma conposite
product that has heat storing effects, as noted by the exam ner
at page 4 of the answer. Fujiwara describes using the m xed
fibers and refractory material in the manufacture of stockings
for keeping a wearer’s | egs warm

Ozawa di scl oses a nethod for making knitted fabrics wherein
inorganic particles, such as iron oxide, cobalt oxide, nmanganese
oxi de, copper oxide, titaniumoxide, silicon oxide, silicon
car bi de, chrom um oxi de, and al um num oxi de are adhered

(enmbedded) in pile knitted and woven fabrics to enhance the heat
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insul ation effect of the fabric product. The fabrics may be
formed with natural or synthetic fibers. The inorganic particles
are preferably ceramc particles that radiate far infrared rays.
Ozawa di scl oses adhering the ceramc particles to hair tip parts
of the knitted and woven fabrics and, optionally, to the back
face of the knitted and woven fabrics. See pages 3-6 of Ozawa.

In Exanples 3 and 4 as presented in the translation
furnished by the PTO, Ozawa di scl oses or suggests using the
fabric in making articles of clothing, including a vest to
i nprove the insulating effects thereof.

Based on the conbi ned teachings of Lunb, Fujiwara and Ozawa,
t he exam ner has reasonably determ ned that it woul d have been
obvious to one of ordinary skill in the art at the tinme of the
invention to enploy refractory (heat retaining and radi ati ng)
particles, such as the zirconium carbide of Fujiwara or the
refractory materials of Ozawa in the fabric of Lanb to provide
the fabric of Lunmb with inproved heat insulation effect as taught

by Fujiwara and Ozawa.® Moreover, the exam ner has determ ned

® | ndeed, appellants acknow edge that the use of such
radiating particles in fabric layers for their heat radiation and
retention properties is well-known in the art. See, e.qg.,
page 3, lines 18-22 of appellants’ specification. It is
axiomatic that admitted prior art in applicants’ specification

may be used in determning the patentability of a clained
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that one of ordinary skill in the art would have been led, prina
facie, to add the refractory particles to the fabric | ayer of
Lunmb that is raised by napping. That latter position of the
exam ner is reasonable in light of the teachings of the applied
references. In this regard, Ozawa teaches that refractory
particles can be added to both sides of the fabric and Fujiwara
di scl ose adding the particles of refractory to a fabric useful in
fabricating stockings. The stockings are designed for wear next
to the skin of a wearer. In this |ater respect, appellants’

rai sed inner fabric |ayer and the raised fabric of Lunb are

di scl osed as being suitable for wear opposite (next to) the skin
in a finished clothing article. Thus, we are in agreenment with
the exam ner’s conclusion that the applied references establish

that the clainmed subject matter is prinma facie obvious to one of

ordinary skill in the art.

Appel lants maintain in the reply brief (page 2) that the
sole (central dispositive) issue to be resolved in this appeal is
whet her or not “[Ozawa] describes a raised fabric article in

which the refractory particles of the inner fabric |layer are worn

i nvention and that consideration of the prior art cited by the
exam ner may include consideration of the admtted prior art
found in applicants' specification. See In re Nomya, 509 F.2d
566, 570-71, 184 USPQ 607, 611-12 (CCPA 1975).
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away fromthe human body, i.e., away fromthe wearer’s skin.”
Concerning this matter, the exam ner and appellants spar over the
correct interpretation of the PTO (Schreiber) translation of
Ozawa (Toshio, as referred to by appellants and the exam ner) at
pages 13 and 14 thereof. Conpare pages 3-5 of the suppl enental
brief and pages 2-5 of the reply brief with pages 6 and 7 of the
answer. Appellants furni sh another English | anguage transl ation
of Ozawa that is certified by Merrill Corporation in support of
their contentions. The exam ner counters with a third (partial)
transl ation of Ozawa obtained fromthe PTO transl ation branch
(reproduced at the end of the answer).

Even if we agree wth appellants’ argued vi ewpoi nt
concerning the correct interpretation of the contested portion of
the Schreiber translation furnished by the PTO, we do not agree
wi th appellants that the exam ner’s obviousness position is
incorrect. In this regard, appellants maintain that the phrase
“placing said hair tip part toward the side opposite to the human
body” as used at page 13 of the Schreiber translation of Ozawa
inparts that the fabric is worn such that the hair tip part is on
the fabric side that is near to (opposite to) the human body.

As set forth in the answer and above, however, the

exam ner’ s obviousness rejection is not over Ozawa al one.



Appeal No. 2006-1501 Page 8
Application No. 09/624, 660

Rat her, the rejection is over the conbined teachings of Lunb,
Fujiwara and Ozawa. Moreover, representative claiml is drawn to
a conposite textile fabric, not a nethod of wearing a fabric or
garnment. As we pointed out above, appellants do not dispute that
Lunmb di scl oses a fabric corresponding to the clai med product
fabric but for the refractory particles enbedded in the inner
fabric layer. Thus, Lunb teaches a fabric that has an enl arged
or raised surface area on a |ayer thereof. See, e.g., colum 1,
lines 53-55 of Lunb. That such a raised surface area | ayer may
result in reduced skin contact if worn against the skin of a
wearer, would not suggest to one of ordinary skill in the art
that any refractory particles added (as taught by Fujiwara and
Ozawa) and/or as admttedly known for use in fabrics would be

pl aced even further fromthe skin in an outside |ayer as
appel l ants’ seem ngly argue. Rather, the teachings of both
Fujiwara and Ozawa suggest placing the refractory particles on a
fabric in a manner such that the refractory particles would be in
position to retain and radi ate heat to warmthe body of a person

wearing such a fabric.® Ozawa further teaches that the

® The heat transfer associated with the refractory particles
added to the fabric that is enphasized by Ozawa and Fujiwara is
by radiating heat transfer, not conductive heat transfer.
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refractory particles can be placed on both sides of a garnment, as
not ed above.

G ven the conbi ned di sclosures of the applied references one
of ordinary skill in the art would have been led to | ocate
refractory particles in either |ayer of the fabric of Lunb, and
especially in the inner layer which |ayer is designed to be worn
closer to the body of a wearer. This is so as to obtain the heat
retai ni ng advant ages of enpl oying such particles in the fabric.

Thus, appellants’ argunments concerning the disputed portion
of the translated Ozawa reference mlitates in favor rather than
agai nst the exam ner’s obvi ousness rejection.

On this record, we shall sustain the exam ner’s obvi ousness

rejection.
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CONCLUSI ON

The decision of the examner to reject clains 1-8 and 10-18
under 35 U . S.C. 8 103(a) as being unpatentable over Lunb in view
of Fujiwara and Ozawa is affirned.

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
§ 1.136(a).
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