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DECISION ON APPEAL

The Appellant appeals from a rejection of claims 1, 3,4, 7-12 and 15-

21, which are all of the pending claims.

THE INVENTION
The Appellant claims a color card game. Claim 1 is illustrative:

1. A color card game comprising:

a plurality of color cards each displaying a unique color, each unique
color comprising a unique mixture of a hue and an intensity,
wherein each color card further displays a hue indicia
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identifying the hue of each color card and an intensity indicia
identifying the intensity of each color card; and

a chromatic wheel displaying all the unique colors displayed on the
color cards in a chromatic order in which the color cards are to
be aggregated.

THE REFERENCES
Brandt US 1,568,206 Jan. 5,1926
Howard US 1,738,902 Dec. 10, 1929
Napolitano US 5,362,061 Nov. 8, 1994
THE REJECTIONS

The claims stand rejected as follows: claims 1, 3 and 4 under
35 U.S.C. § 102(b) as anticipated by or, in the alternative, under
35 U.S.C. § 103 as obvious over Napolitano; claims 1, 3 and 4 under
35 U.S.C. § 103 as obvious over Napolitano in view of Brandt; and claims 7-
12 and 15-21 under 35 U.S.C. § 103 as obvious over Napolitano in view of
Brandt and Howard.

OPINION
We affirm the aforementioned rejections.
Rejection over Napolitano

Napolitano discloses a board game comprising a chance device (14)
having a printed circular area (16) divided into eight pie-shaped sections,
each colored one of the eight basic colors (col. 2, 1. 15-16 and 36-38). Near
the border of each side of a game board (2) are two square areas (20), each
colored with a different one of the eight basic colors (col. 2, 1. 41-43). A
user places on top of each colored area a plurality of matching color cards

(22) (col. 2, 11. 43-46).
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The Appellant argues that each of Napolitano’s cards does not have a
unique color and intensity (Br. 8 and 17-19). The Appellant’s broadest
claims do not require each card to have a unique color and intensity. Those
claims merely require a plurality of color cards each having a unique color,
hue and intensity. That claim requirement is met by any two to eight of
Napolitano’s cards having a different color and its corresponding hue and
intensity. Regardless, the color of the Appellant’s cards is nonfunctional
descriptive material, i.e., it does not have any new and unobvious functional
relationship with its substrate. See In re Gulack, 703 F.2d 1381, 1386, 217
USPQ 401, 404 (Fed. Cir. 1983). The color, therefore, does not patentably
distinguish the cards over cards having other indicia such as a different
color. Likewise, contrary to the Appellant’s argument (Br. 8), the colors and
their arrangement in the Appellant’s chromatic wheel do not patentably
distinguish the chromatic wheel over the Napolitano game board’s circular
area having pie-shaped, colored sections (col. 2, 11. 41-43).

The Appellant argues, in reliance upon Gulack, that the Appellant’s
colors enable the cards to be aggregated in a particular order (Br. 12-13). If
that were a patentable distinction, then a piece of paper having a floor plan
thereon would be patentable over a similar piece of paper having music
thereon because it would enable a building to be built rather than a song to
be played. Actually, the indicia would not render one piece of paper
patentable over the other. Likewise, the Appellant’s colors do not render the
Appellant’s cards and chromatic wheel patentable over Napolitano’s cards
and game board’s circular area with pie shaped sections having different

colors.
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The Appellant argues that in Gulack the only difference between
Gulack’s rings and the rings in the Witcoff reference was that the digits on
Gulack’s rings were printed in a particular order such that rings could be
aggregated to form an endless loop,' and that “Gulack’s rings were held to
be patentable because the numbering formed a functional relationship with
the rings by forming a loop” (Br. 12).

The court in Gulack considered the bands of Gulack and Witcoff to be
similar in that they both supported data. See Gulack, 703 F.2d at 1386, 217
USPQ at 405. The difference, in the court’s view, was that Witcoff’s “data
items are independent, bearing no direct relation to the other data entries on
Witcoff’s band”, id., whereas Gulack’s data had “an endless sequence of
digits — each digit residing in a unique position with respect to every other
digit in an endless loop”. Gulack, 703 F.2d at 1386-87, 217 USPQ at 405.
Thus, the patentable distinction was the relation of Gulack’s digits to other
digits, 1.e., the algorithm used to generate the digits, not the relation of the
digits to the band. Although the court stated that “the digits exploit the
endless nature of the band”, Gulack, 703 F.2d at 1387, 217 USPQ at 405, as
pointed out in the dissent, “at oral argument the Appellant conceded that the
same result his invention accomplishes also could be accomplished by
placing the numbers in a continuous series upon a cube or other shape, or
even by writing them in a circle upon a flat surface.” Id. Hence, as stated in
the dissent, “[t]he precise nature of the object on which the numbers are
placed is thus of little importance.” Id. Thus, the Appellant’s argument that

“Gulack’s rings were held to be patentable because the numbering formed a

' Actually, there was no aggregation of rings to form an endless loop. The
numbers formed a loop on each ring. See Gulack, 703 F.2d at 1382, 217
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functional relationship with the rings by forming a loop” (Br. 12) is not
availing to the Appellant because the numbers could have formed a loop on
any substrate.

Unlike Gulack, the Appellant in the present case does not have a new
algorithm. Like the Appellant’s color cards and chromatic wheel,
Napolitano’s color cards have the capability of being aggregated according
to colors on the circular area with pie-shaped sections (col. 2, 1. 36-38). The
Appellant argues that Napolitano does not disclose that type of aggregation
(Br. 12 and 17; Reply Br. 8), but that argument is not persuasive because the
Appellant is claiming a game device, not a method of playing a game. The
claims require color cards that can be aggregated according to a chromatic
order of colors on a chromatic wheel, and Napolitano’s color cards and
circular area with pie-shaped sections (col. 2, 11. 36-38) have that capability.
Because the Appellant’s specification does not provide a limiting definition
of “chromatic order”, any order of colors in Napolitano’s pie-shaped
sections reasonably can be considered a chromatic order.’

The Appellant argues that in /n re Levin, 107 F.2d 30 (Fed. Cir. 1997),
the Federal Circuit applied Gulack to printed color materials under
35 U.S.C. § 101 (Br. 13). That argument is irrelevant to the present
rejections under 35 U.S.C. §§ 102(b) and 103.

The Appellant relies (Br. 14) upon the statement by the court in In re
Ngai, 367 F.3d 1336, 1339, 70 USPQ2d 1862, 1864 (Fed. Cir. 2004) that

USPQ at 402.

> The Appellant’s argument that Napolitano’s “sections are arranged in a
random-order to enable the required ‘chance’ functionality” (Br. 19) is not
well taken because it is the spinning of the spinner (18) that enables the
chance functionality (col. 3, 1l. 61-63), not the arrangement of the colors.



Appeal 2006-1533

Application 10/607,472

“[i]n Gulack, the printed matter would not achieve its educational purposes
without the band, and the band without the printed matter would similarly be
unable to produce the desired result.” Actually, as pointed out above,
Gulack’s printed matter would achieve its educational purposes on any
substrate. The Appellant argues that “the cards of the present invention
would not achieve their purpose of aggregation without the inclusion of
unique coloring and the coloring would not achieve its purpose without the
cards” (Br. 14). That argument is not persuasive because without the
coloring the Appellant’s cards still would function as cards, and without the
cards the Appellant’s colors could be aggregated on any other substrate.

The Appellant argues that Napolitano’s cards do not have hue and
intensity indicia (Br. 18-19). Like the colors, the indicia are nonfunctional
descriptive material and, therefore, do not patentably distinguish the claimed
invention over Napolitano. Without the indicia, the cards would still
function as cards, and without the cards, the indicia could be placed on any
other substrate.

For the above reasons we are not convinced of reversible error in the
Examiner’s rejection over Napolitano.’

Rejection over Napolitano in view of Brandt

Brandt discloses playing cards having numerals and blank circular and

triangular portions that distinguish indices for people who are color blind (p.

2, 11. 6-10 and 30-35).

’We do not address the Appellant’s arguments regarding Ex parte Breslow,
192 USPQ 431 (Bd. App. 1975), Ex parte Fredlund, 2002 WL 31321750
(Bd. Pat. App. & Int. 2002) and Ex parte Brassey, 2003 WL 23013149 (Bd.
Pat. App. & Int. 2003) (Br. 14-16) because they are not binding precedent
upon this panel.
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There is no dispute as to whether it would have been obvious to one of
ordinary skill in the art to put Brandt’s indicia on Napolitano’s cards. The
Appellant argues that Brandt discloses, at most, indicating what index is
being played, not its intensity (Br. 21). The Appellant’s indicia are
nonfunctional descriptive material because without the indicia the cards still
would function as cards, and without the cards the indicia could be placed on
any other substrate. Hence, the Appellant’s indicia do not patentably
distinguish the Appellant’s cards from Napolitano’s cards having Brandt’s
indicia.

We therefore are not convinced of reversible error in the Examiner’s
rejection over Napolitano in view of Brandt.

Rejection over Napolitano in view of
Brandt and Howard

Howard discloses a card game having joker cards (10; p. 2, 11. 82-85;
figs. 3 and 4) which the Examiner relies upon as corresponding to the
Appellant’s wild cards (Answer 6).

There is no dispute as to whether it would have been obvious to one of
ordinary skill in the art to include Howard’s joker cards among Napolitano’s
cards. The Appellant argues that “neither Howard, Brandt, or [sic]
Napolitano, alone or in combination, disclose or suggest a plurality of
uniquely colored cards, cards having hue and intensity indicia, or a
chromatic wheel” (Br. 21). That argument in not persuasive for the reasons
given above regarding the rejections over Napolitano and over Napolitano in
view of Brandt.

Hence, we are not convinced of reversible error in the Examiner’s

rejection over Napolitano in view of Brandt and Howard.
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DECISION

The rejections of claims 1, 3 and 4 under 35 U.S.C. § 102(b) or, in the

alternative, under 35 U.S.C. § 103 over Napolitano, claims 1, 3 and 4 under
35 U.S.C. § 103 over Napolitano in view of Brandt, and claims 7-12 and 15-
21 under 35 U.S.C. § 103 over Napolitano in view of Brandt and Howard,
are affirmed.

AFFIRMED

No time period for taking any subsequent action in connection with this

appeal may be extended under 37 CFR § 1.136(a).

jrg
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Hovey Williams LLP
Suite 400

2405 Grand Blvd.
Kansas City, MO 64108



	 
	UNITED STATES PATENT AND TRADEMARK OFFICE 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


