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DECISION ON APPEAL 

 We AFFIRM. 

 This is a decision on an appeal under 35 U.S.C. § 134 from the final 

rejection of claims 10-12, 14, 16, and 17. 
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 The Appellants invented a reclosable package comprising a first wall 

112 and a second wall 114, a first zipper profile with a first flange portion 

being attached to said first wall along a first line extended substantially from 

side to side of said package, a second zipper profile with a second flange 

portion being attached to said second wall along a second line extending 

substantially from side to side of said package, and a sealing strip 166 joined 

to said first and second walls below said first and second lines and extending 

from side to side and from wall to wall of the package, said sealing strip 

being joined by a peel seal 172 to at least one of said walls (Fig. 12).  This 

invention is defined in representative independent claim 10 as follows: 

10.  A reclosable package having a top, bottom, and sides, said 
package comprising: 

 
a first wall and a second wall opposite to said first wall; 
 
a first zipper profile having a first interlocking member and a first 

flange portion, said first flange portion being attached to said first wall along 
a first line extending substantially from side to side of said package; 

 
a second zipper profile having a second interlocking member 

engageable with said first interlocking member and a second flange portion, 
said second flange being attached to said second wall along a second line 
extending substantially from side to said of said package; and 

 
a sealing strip within said package joined to said first and second 

walls below said first and second lines and extending from side to side and 
from wall to wall of the package, said sealing strip being joined by a peel 
seal to at least one of said walls.   
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The references set forth below are relied upon by the Examiner in the 

§ 102 and § 103 rejections before us: 

Van Erden   US 4,925,316  May 15, 1990 
Strand   US 6,360,513 B1  Mar. 26, 2002 

 Claims 10 and 11 are rejected under 35 U.S.C. § 102(e) as being 

anticipated by Strand. 

 All of the claims on appeal are rejected under 35 U.S.C. § 103(a) as 

being unpatentable over Van Erden in view of Strand. 

OPINION 

 For the reasons set forth in the Answer and below, we will sustain 

each of these rejections. 

 The Examiner finds that claims 10 and 11 are anticipated by the 

Figure 17 disclosure of Strand (Final Office Action, 2).  The Appellants 

point out that the barrier film (i.e., sealing strip) of Strand's Figure 17 

embodiment is attached to the zipper flanges and argues that such an 

arrangement does not satisfy the claim 10 requirement for "a sealing strip 

with said package joined to said first and second walls below said first and 

second lines …" (Br. 4-5).  In response, the Examiner explains that this 

claim requirement is satisfied because Strand's barrier film (i.e., sealing 

strip) is indirectly joined to the first and second walls via the zipper flanges 

and because the upper most joint line between the barrier film and zipper 

flanges is below the uppermost joint line between the flanges and package 

walls (Answer 3-4).    

 During examination, claims are to be given their broadest reasonable 

interpretation consistent with the specification.  In re Am. Acad. Of  Sci. 

Tech Ctr., 367 F.3d 1359, 1364, 70 USPQ2d 1827, 1830 (Fed. Cir. 2004). 
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 When so interpreted, claim 10 encompasses an embodiment wherein 

the sealing strip is indirectly joined to the package walls as argued by the 

Examiner.  This is evinced by, for example, Appellants' Figures 16 and 17 

and the Specification disclosures relating thereto.  Similarly, the Examiner 

also correctly finds that claim 10 encompasses an embodiment wherein the 

sealing strip is joined to package walls by way of an uppermost joint line 

which is below the uppermost joint line between the zipper flange and 

package wall.  Again, this is evinced by, for example, Appellants' Figures 16 

and 17 and the Specification disclosures relating thereto.   

 Significantly, the Appellants do not contest with any reasonable 

specificity the above-noted interpretations of appealed claim 10.  See the 

Brief in its entirety. 

 Under these circumstances, it is our determination that the Examiner 

has established a prima facie case of anticipation which the Appellants have 

failed to successfully rebut with argument or evidence to the contrary.  We 

hereby sustain, therefore, the § 102 rejection of argued claim 10 and non- 

argue claim 11 as being anticipated by Strand. 

 Concerning the § 103 rejection, it is the Examiner's basic position that 

the applied prior art would have suggested modifying the Figure 5 package 

embodiment so that the tamper evident seal or web 117 (i.e., sealing strip), 

rather than being joined to the package walls at the zipper flanges, is directly 

joined to the walls at a location below the flange/wall joint line, particularly 

in view of Figures 17 and 18 of Strand which show these two types of 

dispositions to be known in this art (Final Office Action 2-3; Answer 4).  

 4



Appeal 2006-3080 
Application 10/336,954 
 
 
According to the Appellants, "there is no basis for combination of the prior 

art to derive the claimed invention" (Br. 6).   

 The Appellants are incorrect.  As accurately indicated by the 

Examiner, the here claimed disposition of "a sealing strip…joined to first 

and second walls below said first and second lines" (claim 10) is known in 

this art.  See Figure 18 in comparison with Figure 17 of Strand.  Also See 

Figures 2 and 4 of Van Erden which show patentee's tamper evident seal 

(i.e., analogous to the here claimed sealing strip) located below the lines 

which join zipper flanges to package walls.  In this latter regard, Van Erden 

expressly teaches that, "[f]rom the several forms of non-reclosable means 

[i.e., the aforementioned tamper evidence seal] and zippers disclosed, it will 

be apparent that any appropriate combinations thereof may be chosen for 

various particular needs" (col. 5, ll. 36-40).  This express teaching reinforces 

the Examiner's obviousness conclusion in that it would have suggested 

relocating web 117 of the non-reclosable means 115 in patentees' Figure 5 

embodiment to a disposition below the zipper flange/package wall joint lines 

as shown in Figures 2 and 4.   

 In light of the foregoing, it is our determination that the Examiner has 

established a prima facie case of obviousness which the Appellants have 

failed to successfully rebut with argument or evidence of nonobviousness.  

Therefore, we also hereby sustain the § 103 rejection of argued claim 10 and 

the non-argued remaining claims on appeal as being unpatentable over Van 

Erden in view of Strand.   

 The decision of the Examiner is affirmed. 
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 No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. § 1.136(a)(iv)(effective Sept. 

13, 2004). 

AFFIRMED 

 
 
 
 
 
 
 
 
 
 
 
 
cam 
 
Day Pitney LLP 
7 Times Square 
New York, NY  10036-7311 
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