The opinion in support of the decision being entered today was not written
for publication and is not binding precedent of the Board.

UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE BOARD OF PATENT APPEALS
AND INTERFERENCES

Ex parte PATRICK BINOT

Appeal No. 2007-0175
Application No. 10/467,134

ON BRIEF

Before SCHEINER, ADAMS and GREEN, Administrative Patent Judges.

ADAMS, Administrative Patent Judge.

DECISION ON APPEAL

This is a decision on the appeal under 35 U.S.C. § 134 from the
examiner’s final rejection of claims 18-22. The remaining pending claims, claims
23-34, were withdrawn from consideration. Brief, page 2.

Claim 18 is illustrative of the subject matter on appeal and is reproduced

below:

18. A method of degreasing water or wastewater in the course of treating
water or wastewater, comprising: subjecting the water or wastewater to
treatment by flocs ballasted by granular material and directing the water
or wastewater through coagulation, flocculation and sediment devices,
and degreasing the water or wastewater within the coagulation,
flocculation and sediment devices and eliminating at least 20% of hexane
extractable material from the water or wastewater without subjecting the
water or wastewater to flotation degreasing means.
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The references relied upon by the examiner are:

Oyler 5,061,375 Oct. 29, 1991
Vion 5,382,369 Jan. 17, 1995
Binot et al. (Binot) 5,770,091 Jun. 23, 1998

GROUNDS OF REJECTION

Claims 18-20 stand rejected under 35 USC §103(a) as being
unpatentable over the combination of Binot and Vion.

Claims 21 and 22 stand rejected under 35 USC §103(a) as being
unpatentable over the combination of Binot, Vion and Oyler.

We reverse.

DISCUSSION

The combination of Binot and Vion:

Claims 18-20 stand rejected under 35 USC §103(a) as being
unpatentable over the combination of Binot and Vion. Claims 19-20 depend
directly or indirectly from claim 18. Claim 18 is drawn to a method of degreasing
water or wastewater in the course of treating water or wastewater. As we
understand it, the method comprises three steps, wherein the water or
wastewater is:

- subjected to treatment by flocs ballasted by granular material,
- directed through coagulation, flocculation and sediment devices, and

- degreased within the coagulation, flocculation and sediment devices.



Appeal No. 2007-0175 Page 3
Application No. 10/467,134

According to the claim, the method results in eliminating at least 20% of hexane
extractable material from the water or wastewater without subjecting the water or
wastewater to flotation degreasing means.

According to the examiner (Final Rejection’, page 2), Binot disclose “a
method of degreasing wastewater substantially as [set forth in appellant’s
claims].” In this regard, the examiner finds (id., emphasis added), “the

coagulation, flocculation, and sediment devices of Binot . . . would appear to

eliminate hexane extractable material and remove grit from the wastewater as in

the instant method.”

The examiner recognizes, however, that appellant’s claimed invention
differs from Binot “by reciting that the wastewater is not subjected to flotation
degreasing means.” Id. To make up for this deficiency the examiner relies on
Vion. According to the examiner (id.), Vion disclose “that it is known in the art to
remove grease particles from water by flocculation, coalescence, and
sedimentation, with mechanical stirring, and optionally with the injection of air.”

Based on this evidence the examiner reasons that “[i]t would have been
obvious to one skilled in the art to modify the method of Binot . . . by excluding
the recited degreasing means in view of the teachings of Vion, to remove the
hexane extractable material from the wastewater by flocculation, coalescence,
arid sedimentation, with mechanical stirring.” Final Rejection, bridging
paragraph, pages 2-3. According to the examiner (Answer, page 3), “[t]he

specific % of hexane extractable material eliminated, would have been an

' At page 3 of the Answer, the examiner directs attention to the “Final Rejection dated August 34,
2005” for the statement of the rejection.
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obvious matter of process optimization to one skilled in the art, depending on the
specific wastewater treated and results desired, absent a sufficient showing of
unexpected results.”

In response appellant asserts (Brief, page 3) that Binot differs from the
claimed invention by teaching that wastewater is degreased “by an air flotation
process.” In contrast, the claimed invention requires that wastewater be
degreased “without employing flotation degreasing means.” |d. Regarding Vion,
appellant asserts that Vion “teaches the same technology as does Binot”,
specifically that “grease particles are removed by flotation degreasing means.”
Brief, page 4.

While appellant recognizes that Vion’s process “includes coagulation,
flocculation, and sedimentation”; appellant asserts that this process “is utilized
continuously to remove contaminants other than grease particles.” 1d. To
emphasize his point, appellant directs attention to the four step process outlined
in column 4 of Vion. Brief, page 4. According to appellant, the separation of
grease particles begins at step 3 of the process. Brief, page 5. As appellant
explains (id.), “[tJo separate the grease particles from the wastewater and flocs
formed, the process urges the grease particles to the surface of the wastewater.”
In this regard, appellant points out that Vion discloses that “in order to accelerate
the rate of rise of the grease particles, it is possible to inject fine air bubbles . . . .”
Id., see also Vion, column 4, lines 35-38. Highlighting the use of a floatation
degreasing means, appellant explains that “[d]uring the fourth step [disclosed by

Vion] grease particles are removed from the surface of the wastewater.” Id., see
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also Vion, column 4, lines 49-54. According to appellant (Brief, bridging
paragraph, pages 5-6),

[i]f there was any doubt as to whether Vion utilizes flotation
degreasing means, claim 1 makes it clear that Vion relies on
flotation degreasing means. Claim 1 describes Vion’s wastewater
treatment process. In this claim it is clear that the second volume
of wastewater . . . , includes floating particles . ... Claim 1
describes the wastewater . . . being transferred to a third volume
... and that the wastewater therein contains floating particles.
Claim 1 describes introducing air bubbles into the third volume . . .
to accelerate the rate that the grease particles rise and to
encourage the binding of the grease particles. The process in
claim 1 is further described as transferring the third volume of
wastewater to the fourth volume and doing so in a manner that
ensures the flow of the surface layer of the third volume containing
the floating particles to the surface layer of the fourth volume. Then
the Vion process is described as:

skimming the floating particles of the fourth volume, primarily

grease particles;

removing skimmed grease particles from the fourth volume

Based on this discussion, appellant asserts (Brief, page 6), “[tlhere can be no
doubt that the Vion process utilizes flotation degreasing means. The grease
particles are caused to coalescence and to rise to the surface of the wastewater
where the grease particles are skimmed and removed therefrom.”

We recognize the examiner’s assertion (Answer, page 3), notwithstanding
appellant’s arguments to the contrary, “the teachings of Vion also include the use
of a settling tank to remove flocculated matter and grease patrticles trapped in the
floc.” Itis true that Vion teaches that during the “settling operation” of the
‘mechanical-chemical treatment”, “flocculated matter and the grease particles

trapped in the floc are removed.” Vion, column 2, lines 49-56. There is,

however, no indication in Vion that at least 20% of the hexane extractable
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material in the water or wastewater is eliminated by this “settling operation”, or
that at least 20% of hexane extractable material in the water or wastewater is
eliminated without subjecting the water or waste water to flotation degreasing
means as is required by appellant’s claimed invention. For the following reasons
we disagree with the examiner’s assertion that the elimination of at least 20% of
hexane extractable material from the water or wastewater without subjecting the
water or wastewater to flotation degreasing means is simply a matter of
optimizing the process taught by the combined teachings of Binot and Vion.
Answer, page 3.

The examiner recognizes that Binot does not teach the elimination of
hexane extractable material, or grease, by a means other than flotation
degreasing. Final Rejection, page 2. Therefore, we look to Vion to provide a
teaching of the elimination of at least 20% of hexane extractable material, or
grease, from water or wastewater without the use of flotation degreasing means.
Vion is interested in reducing “the size of [a water/waste water treatment] plant
while optimizing the two functions of degritting and degreasing. Vion, column 1,
lines 47-49. To do this Vion proposes that the degritting and degreasing
operations can be broken down into elementary steps, and at least one of these
two steps can be combined with the steps carried out during the mechanical-
chemical treatment and settling operations of the process. Vion, column 1, lines
50-63. We note that Vion does not suggest that the steps, e.g., flotation
degreasing, are eliminated. To the contrary, Vion states that the steps can be

combined with other steps in the process.
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Vion discusses the “elementary steps” involved in degritting and
degreasing (Vion, column 1, line 64 — column 2, line 28) and explains (column 2,
lines 12-27) that in the degreasing step the grease particles are coalesced and
“very fine air bubbles” are optionally employed to improve the gravity separation
of the grease. While Vion is not explicitly clear as to what is meant by “gravity
separation” of the grease, we understand from column 4, lines 35-37 and 49-54
of Vion that the injection of fine air bubbles accelerates the rate of rise of the
grease particles, where they are later taken up off the top of the reactor, e.g.,
flotation degreasing. Therefore, it would appear to us, that whether or not air
bubbles are included in the process of degreasing outlined by Vion at column 2,
lines 12-27, Vion contemplates flotation degreasing. Vion then discusses the
steps of mechanical-chemical treatment (column 2, lines 28-48), which is
followed by the settling operation which comprises “the removal of flocculated
matter and the grease particles trapped in the floc.” Vion, column 2, lines 49-56.

As Vion explains, column 2, line 57 — column 3, line 4, as a consequence
of breaking the process steps down into elementary steps, several of the
processing steps can be performed simultaneously. We note, however, that
even when various steps involved in the water-treatment process are performed
simultaneously, Vion refers to the separation of grease particles and the start of
the settling operation as two separate components of the combined process.
See e.q., Vion, column 3, lines 3-4 “separating the grease particles and
commencing a settling operation.” This is emphasized in the four steps outlined

by Vion at column 4, lines 3-60, particularly, column 4, lines 35-37 (“[i]n order to



Appeal No. 2007-0175 Page 8
Application No. 10/467,134

accelerate the rate of rise of the grease patrticles, it is possible to inject fine air
bubbles. . . .”), and column 4, lines 51-54 (“[g]iven that grease particles may
appear on top of the reactors [(e.g., flotation degreasing)] . . . a system for taking
up or for transferring the floating particles . . . is provided.”)

Based on the foregoing analysis, we find ourselves in agreement with
appellant, that while the flocculation process “might remove some grease
particles while removing suspended solids, . . . [t]his does not mean that Vion
teaches the elimination of his degreasing process which is a flotation degreasing
process.” Reply Brief, bridging paragraph, pages 2-3. Therefore, we disagree
with the examiner’s assertion (Answer, page 3) that “Vion discloses|, at step 2 of
this process,] (see col. 4 lines 15-42) the use of mechanical stirring instead of air
flotation to remove grease particles.” To the contrary, Vion clearly discloses in
step 4 of this process that “[g]iven that grease particles may appear on top of the
reactors . . . a system for taking up or for transferring the floating particles . . . is
provided.” Contrary, to the examiner’s interpretation of Vion, we do not read Vion
as teaching the use of mechanical stirring as an alternative to flotation
degreasing. Instead, at best, we understand Vion to teach the combination of
mechanical stirring together with flotation degreasing.

According to the examiner (Answer, page 4, emphasis added), since
coagulants and flocculants are added in the Vion and Binot methods prior to

removing grease particles from the wastewater, “at least some grease particles

that are not removed by the [floatation] degreasing means” would be removed

with the coagulants and flocculants. While this may be true, it serves only to
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emphasize the difference between the method taught by the combination of Vion
and Binot (which, at best, teaches the removal of grease by the combination of
flotation and coagulation/flocculation), and appellant’s claimed invention which
requires that the water or wastewater is not subjected to a flotation degreasing
means. Therefore, it is our opinion that the evidence of record fails to support
the examiner’s assertion (Final Rejection, page 3) that it is simply a matter of
optimizing the combined teachings of Binot and Vion to eliminate at least 20% of
the hexane extractable material (e.g., grease), without subjecting the water or
wastewater to flotation degreasing means. While Vion teaches that grease may
be removed with the floc, there is no suggestion in either Binot or Vion that a
water or wastewater treatment process can be performed without subjecting the
water or wastewater to flotation degreasing means, or that at least 20% of the
hexane extractable material could be eliminated from the water or wastewater
without the use of a flotation degreasing means.

On reflection, after considering all the evidence of record for what it fairly
teaches a person of ordinary skill in the art, we find that the examiner failed to
meet his burden? of providing the evidence necessary to establish a prima facie
case of obviousness. If the examiner fails to establish a prima facie case, the
rejection is improper and will be overturned. In re Fine, 837 F.2d 1071, 1074, 5
USPQ2d 1596, 1598 (Fed. Cir. 1988). Accordingly, we reverse the rejection of
claims 18-20 under 35 USC §103(a) as being unpatentable over the combination

of Binot and Vion.

% The initial burden of presenting a prima facie case of obviousness rests on the examiner. In re
Oetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed. Cir. 1992).
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The combination of Binot, Vion and Oyler:

Claims 21 and 22 stand rejected under 35 USC §103(a) as being
unpatentable over the combination of Binot, Vion and Oyler.

Claim 21 ultimately depends from and further limits claim 18 to include the
step of at least partially removing grit from the water or wastewater utilizing a
coarse grit removal device upstream from the coagulation, flocculation and
sediment devices and operating the coarse grit removal device at a settling
speed of more than 15 m/h. Claim 22 depends from and further limits the coarse
grit removal device of claim 21, by requiring that the device operate at a settling
speed between 80 and 200 m/h.

The examiner relies on the combination of Binot and Vion as set forth
above. Final Rejection, page 3. The examiner recognizes, however, that the
combination of Binot and Vion differs from appellant’s claimed invention “by
reciting that the grit removal device is operated at a specific speed.” The
examiner relies on Oyler to make up for this deficiency in the combination of
Binot and Vion. In this regard, the examiner finds (id.) Oyler disclose “that it is
known in the art to adjust the speed of a rotor in a vortex grit removal device, to
aid in maximizing grit removal.”

Based on this evidence the examiner reasons (id.) “[i]t would have been
obvious to one skilled in the art to modify the references applied above by
operating the device at the recited speed in view of the teachings of Oyler, [in
order] to maximize the removal of grit from the wastewater.” According to the

examiner, “[t]he specific speed utilized, would have been an obvious matter of
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process optimization to one skilled in the art, depending on the specific
wastewater treated and results desired, absent a sufficient showing of
unexpected results.” 1d.

Oyler is directed to grit removal devices and methods of using these
devices. See e.g., Oyler, title. The examiner fails to direct our attention to any
teaching, and we find none, to suggest that Oyler discloses the elimination of
hexane extractable materials from water or wastewater without the use of a
flotation degreasing means. Accordingly, we find that Oyler fails to make up for
the deficiencies in the combination of Binot and Vion as discussed above.

Therefore, rejection of claims 21 and 22 under 35 USC §103(a) as being

unpatentable over the combination of Binot, Vion and Oyler is reversed.

REVERSED

Toni R. Scheiner
Administrative Patent Judge

BOARD OF PATENT

Donald E. Adams
Administrative Patent Judge

APPEALS AND

INTERFERENCES

Lora M. Green
Administrative Patent Judge

N N N N N S N S N N N S N
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Coats & Bennett, PLLC
P.O.Box 5
Raleigh, NC 27602



	UNITED STATES PATENT AND TRADEMARK OFFICE 
	DISCUSSION 
	 


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


