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DECISION ON APPEAL 

         This is a decision on appeal under 35 U.S.C. § 134(a) from the 

Examiner’s rejection of claims 1-9 and 11-21.  Claim 10 has been cancelled.   

We have jurisdiction under 35 U.S.C. § 6(b). 

 We AFFIRM. 
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THE INVENTION 

 The disclosed invention relates generally to the field of 

communication systems for vehicles such as automobiles and trucks, and 

more particularly, to communicatively coupling devices within the vehicle 

(Specification 1).  

Representative claim 1 is illustrative:  

1.  A vehicle comprising: 
 
a first device; 
 
a second device;  
 
an active network, wherein the active network communicatively 

couples the first and second devices, the active network having an 
overall communication capability and a portion of the overall 
communication begin [sic] reserved for communication usage by the 
first device. 

 

THE REFERENCES 

The Examiner relies upon the following references as evidence of 

unpatentability: 

Matsuda   US 5,499,247   Mar. 12, 1996 
Bertin    US 5,940,372   Aug. 17, 1999 

 

THE REJECTION  

Appellants seek our review of the following rejection: 

1. Claims 1-9 and 11-21 stand rejected under 35 U.S.C. § 103(a) as 

being unpatentable over the teachings of Matsuda in view of 

Bertin. 
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Rather than repeat the arguments of Appellants or the Examiner, we 

make reference to the Briefs and the Answer for the respective details 

thereof. 

Claims 1-9 and 11-21 

We consider the Examiner’s rejection of claims 1-9 and 11-21 as 

being unpatentable over Matsuda in view of Bertin.  Since Appellants’ 

arguments with respect to this rejection have treated these claims as a single 

group which stand or fall together, we will select independent claim 1 as the 

representative claim for this rejection because we find it is the broadest 

independent claim before us.  See 37 C.F.R. § 41.37(c)(1)(vii)(2004).  

 Appellants state that they do not provide a special definition of the 

claim term “active network.”  Instead, Appellants assert that the term “active 

network” must be given its plain meaning, i.e., it must be read as it would be 

interpreted by those of ordinary skill in the art (Br. 9, ¶ 3, emphasis added).  

Referring to the RULE 132 affidavit of record 1 and evidence of prior 

art active networks, 2 Appellants argue that the meaning of the term “active 

network” given by those of ordinary skill in the art is clear, as follows:  

[A]n active network is a network including nodes capable 
of performing custom operations on the messages that 
pass through the nodes; does not require a central server 

 
1  See RULE 1.132 Affidavit, p. 3, ¶ 1, i.e., “As understood by those skilled 
in the art of computing and networking, an active network is a network in 
which the nodes can perform custom operations on the messages that pass 
through the nodes.  An active network does not require a central server or 
computing resource.  Active network nodes are aware of the contents of the 
messages transported and can participate in the processing and modification 
of the messages while they travel through the network.”  
2  See Appendices B-I, B-II, B-III, and B-IV attached to the Brief. 
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or computing resource; are aware of the contents of the 
messages transported and can participate in the 
processing and modification of the message while they 
travel through the network. 

 
(Br. 10, ¶ 1). 

 Thus, Appellants assert that the Examiner’s interpretation of the term 

“active network” does not conform to what one of ordinary skill in the art 

would have understood an “active network” to be, and, further, is 

inconsistent with the Specification (Br. 9-10).  Therefore, Appellants 

conclude that the networks taught by Matsuda and Bertin are not “active 

networks,” as that term is used in the instant claims (Br. 12).  Nevertheless, 

Appellants specifically admit: 

Notwithstanding that Bertin fail[s] to teach an active network, 
the applicants admit that active networks are known.  See 
Appendices B-I[,] B-II, B-III and B-IV. 
 

(Br. 12, ¶ 3, ll. 1-2).  
 
 In particular, Appellants argue that the prior art of record fails to 

establish a suggestion or motivation to use an active network in a vehicle.  

Appellants conclude the Examiner has impermissibly used hindsight in 

formulating the rejection (Br. 12, ¶ 3).  

 The Examiner disagrees.  The Examiner points to page 8 of the 

Specification and finds an “active network” may broadly include a plurality 

of active elements enabling communication paths.  The Examiner concludes 

that the term “active network” is not defined in the Specification with 

reasonable clarity, deliberateness, and precision.  Thus, the Examiner 

 4



Appeal 2007-1047  

Application 09/944,892  
 
broadly construes the claimed “active network” as encompassing Matsuda’s 

network, as shown in Fig. 1 (Answer 9). 

 In the Reply Brief, Appellants restate that no specific definition of the 

term “active network” is included in the Specification (Reply Br. 3, ¶ 2). 

Appellants argue the Examiner has failed to rebut Appellants’ evidence of 

ordinary and plain meaning (id.).  Appellants restate that neither Matsuda 

nor Bertin teaches or suggests the use of an “active network,” as claimed 

(Reply Br. 2-4).  

 In rejecting claims under 35 U.S.C. § 103, it is incumbent upon the 

Examiner to establish a factual basis to support the legal conclusion of 

obviousness.  See In re Fine, 837 F.2d 1071, 1073, 5 USPQ2d 1596, 1598 

(Fed. Cir. 1988).  In so doing, the Examiner must make the factual 

determinations set forth in Graham v. John Deere Co., 383 U.S. 1, 17, 148 

USPQ 459, 467 (1966).  Furthermore, “‘there must be some articulated 

reasoning with some rational underpinning to support the legal conclusion of 

obviousness’ . . . [H]owever, the analysis need not seek out precise teachings 

directed to the specific subject matter of the challenged claim, for a court 

can take account of the inferences and creative steps that a person of 

ordinary skill in the art would employ.”  KSR Int’l Co. v. Teleflex Inc., 127 

S. Ct. 1727, 1741, 82 USPQ2d 1385, 1396 (2007) (quoting In re Kahn, 441 

F.3d 977, 988, 78 USPQ2d 1329, 1336 (Fed. Cir. 2006)). 

After carefully considering all of the evidence before us, we note that 

Matsuda expressly teaches “a multiplex transmission system [that] is 

installed in an automotive vehicle” (col. 3, ll. 51-52, Fig. 1).  Matsuda 

further teaches the multiplex transmission system is a network:  
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These multiplex nodes 11 to 17 are interconnected by the 
multiplex bus 18 to constitute a network. In this network, 
signals representing wheel speeds etc. are transmitted serially in 
a multiplex mode.  

 
(Matsuda, col. 3, ll. 63-67). 
 

In particular, we note that Matsuda discloses at least one embodiment 

where the multiplex nodes are implemented using dedicated-purpose 

computers (see e.g., engine computer 11, anti-lock traction computer 12, and 

transmission computer 13, col. 3, ll. 55-59, see also Fig. 1).  We note that 

Matsuda’s computers operate independently of one another and individually 

transmit messages:  

The computers 11 to 13 are operated independently of one 
another and individually transmit a message shown in FIG. 3 to 
the multiplex bus 18 at respective desired timing.  
 

(Matsuda, col. 4, ll. 50-52). 
 
 

We further note that Matsuda discloses the processing of message 

data having the format shown in Figs. 3 and 4 (see also col. 4, l. 53 through 

col. 5, l. 27).  Thus, we find the weight of the evidence strongly supports the 

Examiner’s view that Matsuda’s nodes are intelligent nodes within an 

“active network” because each node in the vehicle network may include a 

computer that processes message data.   

Indeed, when we construe the claim term “active network” in 

accordance with Appellants’ proffered “plain meaning,” we find that 

Matsuda’s intelligent multiplex nodes are:  
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(1) capable of performing custom operations on messages that pass 

through the nodes (e.g., error checking, col. 6, ll. 49-53),  

(2) do not require a central server or computing resource (Matsuda, 

col. 4, ll. 50-52),   

(3) are aware of the contents of transported messages (id.), and,  

(4) can participate (i.e., are capable of participating) in the 

processing and modification of messages traveling through the 

network (Matsuda, col. 4, l. 53 through col. 5, l. 27, Figs. 3 and 

4) (See Br. 10, ¶ 1).  

 

 We emphasize that Appellants have specifically used the language 

“capable of” and “can participate” in construing the plain meaning of an 

“active network” (see Br. 10, ¶ 1).  Thus, we find that each element of 

Appellants’ proffered plain meaning of the claim term “active network” is 

met by Matsuda’s teaching of intelligent multiplex nodes in a vehicle 

network (see Br. 10, ¶ 1).  

Furthermore, we do not agree with Appellants’ assertion that the 

Examiner has impermissibly used hindsight in formulating the rejection.  We 

note that the U.S. Supreme Court recently reaffirmed that a factfinder should 

be aware of the distortion caused by hindsight bias and must be cautious of 

argument reliant upon ex post reasoning.  KSR Int’l Co. v. Teleflex Inc., 127 

S. Ct. at 1742, 82 USPQ2d at 1397.  See also Graham v. John Deere Co., 

383 U.S. at 36, 148 USPQ at 474.  Nevertheless, in KSR the Supreme Court 

also qualified the issue of hindsight by stating that “[r]igid preventative rules 

that deny factfinders recourse to common sense, however, are neither 
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necessary under our case law nor consistent with it.”  KSR Int’l Co. v. 

Teleflex Inc., 127 S. Ct. at 1742-43, 82 USPQ2d at 1397.  The Supreme 

Court further stated: 

When a work is available in one field of endeavor, design 
incentives and other market forces can prompt variations 
of it, either in the same field or a different one. If a 
person of ordinary skill can implement a predictable 
variation, § 103 likely bars its patentability. For the same 
reason, if a technique has been used to improve one 
device, and a person of ordinary skill in the art would 
recognize that it would improve similar 
devices in the same way, using the technique is obvious 
unless its actual application is beyond his or her skill. 

 

KSR Int’l Co. v. Teleflex Inc., 127 S. Ct. at 1740, 82 USPQ2d at 1396. 

In the instant case, we have found supra that Matsuda teaches an 

active network in a vehicle.  We further conclude that the proffered 

modification of Matsuda’s network with Bertin’s reserved network 

connections would have been a predictable variation to a person of ordinary 

skill in the art having common sense at the time of the invention.  We 

acknowledge that Bertin is not directed to active networks in a vehicle. 

However, Bertin must be read, not in isolation, but for what it fairly teaches 

in combination with the prior art as a whole. 3   In particular, we agree with 

the Examiner that the features of reserving communication capacity 

bandwidth, reconfiguring network bandwidth in response to overcapacity, 

under-capacity, and failure, are notoriously well known in the data 

 
3 See In re Merck & Co., Inc., 800 F.2d 1091, 1097, 231 USPQ 375, 380 
(Fed. Cir. 1986) (One cannot show nonobviousness by attacking references 
individually where the rejections are based on combinations of references). 
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communications art (See Answer 10).  The Examiner, as finder of fact, has 

determined that these well known networking features are taught and/or 

suggested by Bertin (id.).  We agree.  Thus, the Examiner has concluded it 

would have been obvious to an artisan to have implemented these well-

known features for the purpose of providing efficient data communications 

and guaranteed quality of service (See Answer 11).  Therefore, when we 

take account of the inferences and creative steps that a person of ordinary 

skill in the art would have employed (or would have found obvious to try),  

we conclude the Examiner has articulated an adequate reasoning with a 

rational underpinning that reasonably supports the legal conclusion of 

obviousness.  

Accordingly, we conclude the Examiner has met the burden of 

establishing a prima facie case of obviousness.  Thus, we will sustain the 

Examiner’s rejection of representative claim 1 as being unpatentable over 

Matsuda in view of Bertin.   

Pursuant to 37 C.F.R. § 41.37(c)(1)(vii)(2004), we have decided the 

appeal with respect to claims 2-9 and 11-21 on the basis of the selected 

claim alone.  Therefore, we will sustain the Examiner’s rejection of these 

claims as being unpatentable over Matsuda in view of Bertin for the same 

reasons discussed supra with respect to representative claim 1. 
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DECISION 

 In summary, we have sustained the Examiner’s rejection of all claims 

on appeal.  Therefore, the decision of the Examiner rejecting claims 1-9 and 

11-21 is affirmed. 
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 No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. § 1.136(a)(1)(iv).                     

 

AFFIRMED.  

    
 
 
 
 
 
 
 
 
 
 
 
 
tdl/gw 
 
 
 
 
CONTINENTAL AUTOMOTIVE SYSTEMS 
TEMIC AUTOMOTIVE OF NORTH AMERICA, INC. 
21440 WEST LAKE COOK ROAD 7TH FLOOR 
DEER PARK, IL 60010 
 

 11


	 
	DECISION ON APPEAL 
	THE INVENTION 
	 
	THE REFERENCES 
	THE REJECTION  




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


