The opinion in support of the decision being entered today was not written
for publication and is not binding precedent of the Board.
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SMITH, Administrative Patent Judges.

KIMLIN, Administrative Patent Judge.

DECISION ON APPEAL

This 1s an appeal from the final rejection of claims 12-15 and 27-36.
Claim 12 is illustrative:

12. A fiber reinforced composite comprising from about 35 to about
60 volume percent carbon fibers, based upon the total volume of the
composite, imbedded in the resin reaction product of a mixture comprising:

from about 30 to about 50 parts by weight of ethylenically unsaturated
liquid monomer;
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from about 70 to about 50 parts by weight of an unsaturated polyester
having a reactive hydroxyl group content represented by a hydroxyl number
of from about 30 to about 120 mg KOH/g or resin; and

an amount of an organic polyisocyanate sufficient to provide from

about 0.05 to about 0.65 moles of isocyanate groups per mole of said
reactive hydroxyl groups.

The Examiner relies upon the following references as evidence

obviousness:
Butler US 5,998,510 Dec. 7, 1999
Yamada JP 56-55247 May 15, 1981

Appellant's claimed invention is directed to a carbon fiber reinforced
composite comprising an ethylenically unsaturated liquid monomer, an
unsaturated polyester having reactive hydroxyl groups, and an amount of
organic polyisocyanate sufficient to provide a molar ratio of isocyanate
groups to hydroxyl groups of from about 0.05 to about 0.65.

Appealed claims 12-20 and 27-36 stand rejected under 35 U.S.C.

§ 103(a) as being unpatentable over Butler in view of JP '247."

Appellant's principal Brief fails to provide separate arguments for any
particular claim on appeal. Accordingly, all the appealed claims stand or fall
together with claim 12. Although Appellant presents separate arguments in
the Reply Brief, it is fundamental that arguments not raised in the main Brief

are considered waived. See Cross Med. Prods., Inc. v. Medtronics Sofamor

' The Examiner's statement of the rejection at page 3 of the Answer
referencing only claim 12-20 is inadvertent, harmless error. Appellant's
principal Brief acknowledges the § 103 rejection of claims 27-36 as well
(see page 3 of principal Brief).
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Danek, Inc., 424 F.3d 1293, 1320-21 n.3, 76 USPQ2d 1662, 1683 n.3 (Fed.
Cir. 2005).

We have thoroughly reviewed each of Appellant's arguments for
patentability. However, we are in complete agreement with the Examiner
that the claimed subject matter would have been obvious to one of ordinary
skill in the art within the meaning of § 103 in view of the applied prior art.
Accordingly, we will sustain the Examiner's rejection for essentially those
reasons expressed in the Answer, and we add the following primarily for
emphasis.

There is no dispute that Butler discloses a fiber reinforced composite
comprising an ethylenically unsaturated liquid monomer, an unsaturated
polyester having an amount of reactive hydroxyl groups within the claimed
range, and an amount of organic polyisocyanate sufficient to provide a molar
ratio of isocyanate group to hydroxyl group within the claimed range. Butler
teaches that the polymerizable composition can have fibrous reinforcing
materials added thereto, but a list of examples of the fibrous materials does
not include the claimed carbon fibers (see col. 7, 1l. 29 et seq.). However, as
explained by the Examiner, JP 247 teaches that compositions comprising
unsaturated polyester resins of the type presently claimed and disclosed by
Butler can be reinforced with carbon fibers by adding to the composition a
polyisocyanate compound as a thickener in a molar ratio of 0.7 to 1.3 with
respect to the reactive hydroxyl group. Hence, since the fiber reinforced
composition of Butler may comprise a molar ratio of isocyanate to hydroxyl
groups taught by JP '247, we agree with the Examiner that it would have

been obvious to one of ordinary skill in the art to incorporate carbon fibers
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in polymeric compositions embraced by the Butler disclosure. We agree
with the Examiner that one of ordinary skill in the art would have found it
obvious, based on the collective teachings of Butler and JP '247, to
formulate a composition comprising the claimed components wherein the
molar ratio of isocyanate-hydroxyl groups is optimally within the range of
0.7 to 1.3. We also agree with the Examiner that one of ordinary skill in the
art would have understood that a carbon fiber reinforced composition can
also be achieved by using molar ratios of isocyanate/hydroxyl groups
outside the optimal range disclosed by JP 247 without achieving all the
benefits taught by JP’247.

Appellant maintains that the claimed molar ratio of isocyanate/
hydroxyl groups of "about 0.05 to about 0.65" is not taught by JP '247. We
disagree. As correctly pointed out by the Examiner, it has long been held
that the claim term "about" permits some tolerance with respect to the
recited value. In re DeVaney, 185 F.2d 679, 683, 88 USPQ 97, 101 (CCPA
1950); In re Ayers, 154 F.2d 182, 185, 69 USPQ 109, 112 (CCPA 1946);
In re Perkins, 346 F.2d 981, 984, 146 USPQ 63, 65 (CCPA 1965).
Consequently, we agree with the Examiner that there is no patentable
distinction between the claimed molar ratio of "about 0.65" and the ratio
of 0.7 disclosed by JP '247. Also, we find that Appellant's Specification
attaches no criticality to the claimed range for the molar ratio. To wit, the
Specification discloses that the amount of diisocyanate is contingent upon
the reactive hydroxyl content of the unsaturated polyester component, and
that "[g/enerally, the composition will comprise from about 5 to about 65

mole percent, preferably from about 35 to about 50 mole percent, of the
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amount of diisocyanate needed to react with all of the reactive hydroxyl
groups in the polyester" (page 7, 1. 6-10). While Appellant contends in the
Reply Brief that "unexpected results are obtained when lower ratios of
isocyanate to hydroxyl are used" (page 6, last para.), Appellant fails to point
to any specific evidence of unexpected results, let alone provide the requisite
analysis of any such results. It is well-settled that the burden of
demonstrating unexpected results rests on the party asserting them and,
manifestly, it is not within the province of this Board to ferret out such
evidence that may be in the record. In re Merck & Co., 800 F.2d 1091,
1099, 231 USPQ 375, 381 (Fed. Cir. 1986); In re Klosak, 455 F.2d 1077,
1080, 173 USPQ 14, 16 (CCPA 1972).

Appellant asserts in the Reply Brief that "[t]he Examiner's assertion
that the hydroxyl groups to isocyanate groups range of from 0.7 to 1.3 taught
by JP '247 overlaps with the Appellant's claimed hydroxyl groups to
isocyanate groups range of from 0.05 to about 0.65 for the first time in the
Examiner's Answer amounts to a new ground of rejection"” (page 3, para. 3).
However, this argument is not availing to Appellant. First, the proper
recourse for an applicant perceiving a new ground of rejection is a petition to
the Director. Secondly, it is our view that the Examiner's Answer does not
constitute a new ground of rejection. The Examiner's articulation of a long-
held principal of patent jurisprudence pertaining to the term "about" is
simply responsive to Appellant's arguments. Also, Appellant has not been
denied due process on this issue since the Reply Brief presents an argument
on this point. Specifically, Appellant argues that "[b]ecause of the

unpredictability of the chemistry involved in the present application, the
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disclosure of JP '247 reciting a ratio of 0.7 simply cannot anticipate or render
obvious the ratio of 'about 0.65' required in the Appellant's claims" (page 4,
Reply Br., third para.). However, we find no merit in this argument because
the unpredictability of chemistry has no bearing on the issue of whether the
claim term "about 0.65" encompasses the value of 0.7.

In conclusion, based on the foregoing and the reasons well stated by
the Examiner, the Examiner's decision rejecting the appealed claims is
affirmed.

No time period for taking any subsequent action in connection with
this appeal may be extended under 37 C.F.R. § 1.136(a)(iv)(2006).

AFFIRMED

cam

CLEMENTS WALKER
1901 Roxborough Road
Suite 300

Charlotte, NC 28211



	AFFIRMED 


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


