
 
  
 

UNITED STATES PATENT AND TRADEMARK OFFICE 
____________ 

 
BEFORE THE BOARD OF PATENT APPEALS 

AND INTERFERENCES 
____________ 

 
Ex parte JOHN C. JONES 

____________ 
 

Appeal 2007-2087 
Application 10/148,273 
Technology Center 2800 

____________ 
 

Decided: April 24, 2008 
____________ 

 
 
Before JAMES D. THOMAS, JOSEPH F. RUGGIERO,  
and JOSEPH L. DIXON, Administrative Patent Judges. 
 
THOMAS, Administrative Patent Judge. 
 
 

DECISION ON REQUEST FOR REHEARING 

 In a paper filed on December 26, 2007, Appellant requests that we 

rehear our decision dated October 29, 2007, wherein we sustained the 

rejection of the sole claim on appeal, independent claim 31, under 35 U.S.C. 

§ 103.  The above-noted panel only recently received this request for 

decision.  
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 One of the major themes of the request is that the applied prior art to 

Bryan-Brown and Kim do not disclose the claimed first state of independent 

claim 31 on appeal.  This claim merely requires that only one of the two cell 

walls of a liquid crystal material have a surface profile “such that at least 

part of each pixel is bistable.”  Thus, both cell walls are not required to 

exhibit this property and only at least part of a pixel is said to exhibit the 

bistable property.  Furthermore, the argued first state merely requires that the 

molecular configuration be “substantially the same across the pixel.” 

 Even if we agree with Appellant’s basic urgings in the Request that 

Bryan-Brown and Kim teach monostable devices and, further, even if we 

acknowledge Appellant’s withdrawal at the top of page 3 of the Request that 

Kim does not teach bistability, we remain strongly of the view that the 

subject matter of claim 31 on appeal would have been obvious to the artisan 

within 35 U.S.C. § 103 based upon these two references.  The paragraph 

bridging pages 5 and 6 of our prior Decision relates to Bryan-Brown’s 

teachings at column 6, lines 10 through 30, where bistable devices are 

specifically taught.  This is only briefly recognized by Appellant at the 

middle of page 2 of the Request.  We recognize that there is no explicit 

teaching in Bryan-Brown of what the resulting state would look like. Yet, 

clearly within the teachings of this reference taken with Kim, the broad 

properties recited in claim 31 on appeal would have been obvious to the 

artisan.  There is no requirement of absolute predictability within 35 U.S.C. 

§ 103, only a reasonable predictability within this provision.  To the extent 

the bottom of page 2 and the top of page 4 of the Request argues that the 

claim exhibits continuity across a pixel in a first state, the claim merely 

 2



Appeal 2007-2087 
Application 10/148,273 
 
 
 
requires that the molecular configuration be substantially the same across the 

claimed pixel as noted earlier in this opinion.  Therefore, the argued 

positions in the Request are not consistent with the nature and scope of claim 

31. 

 In the paragraph bridging pages 5 and 6 of our prior Decision, the 

Examiner’s reliance upon column 6, lines 10 through 30, was discussed as it 

relates to bistability.  At the top of page 6 we observed that this portion of 

Bryan-Brown clearly teaches that bistable nematic devices were also well 

known in the art by direct reference to a prior Great Britain patent.  The 

explicit statement here is to indicate that such bistable devices and the 

specific teaching of bistable surfaces clearly relate to Bryan-Brown’s earlier 

teachings such as to encompass the nature of the subject matter set forth in 

claim 31 on appeal, particularly when taken with Kim.   

 Pages 6 and 7 of our prior Decision also made reference to 

Appellant’s own disclosure which relies upon his disclosure of a prior art 

GB patent.  This is discussed only briefly at the bottom of page 4 of the 

request.  Again, the nature of the subject matter actually on appeal is not 

correctly stated here by arguing in effect that one state, which has no 

variation in liquid crystal configuration across a pixel, is recited.  The claim 

merely requires that the liquid crystal molecular configuration be 

substantially the same across a given pixel.   

 We therefore close this decision by observing again that we strongly 

believe the nature and scope of the subject matter of independent claim 31 

on appeal merely represents the claiming of  properties which were well 

known in the art for prior art liquid crystal devices as stated at the top of 
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page 7 of our prior Decision.  Page 2 of the Brief recognizes that the 

Examiner has allowed claims 1-29 which reflect Appellant’s contribution in 

the art. 

 In view of the foregoing, Appellant’s Request for Rehearing is 

granted to the extent that we have, in fact, reviewed our findings but is 

denied as to making any change therein.   

 No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. §1.136(a).  See 37 C.F.R.              

§ 1.136(a)(1)(iv).          

DENIED
 
   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
pgc 
 
 
NIXON & VANDERHYE, PC 
901 NORTH GLEBE ROAD, 11TH FLOOR 
ARLINGTON VA 22203 
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