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THOMAS, Administrative Patent Judge. 
 
 

DECISION ON APPEAL 

 This appeal involves claims 1 through 12.  We have jurisdiction under 

35 U.S.C. §§ 6(b) and 134(a).  The oral hearing set for January 23, 2008, 

was waived in a facsimile communication received on December 26, 2007.   
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 As best representative of the disclosed and claimed invention, 

independent claim 1 is reproduced below: 

 1.  A method of assigning processors in a multiprocessor environment 
to a plurality of processes that are executed in the multiprocessor 
environment, each process having a process pair defined by a primary 
process that executes on a first processor and a backup process that executes 
on a second processor, the processors being in communication with one 
another via a communication network, the method comprising: 
 
 (a) organizing the plurality of processors into predefined processor 
pairs, wherein each processor is assigned to only one processor pair; and 
 
 (b) assigning every process pair to one of the processor pairs. 
  
 The following references are relied on by the Examiner: 

 Horst    US 6,496,940 B1  Dec. 17, 2002 
                                                                             (Filed date Jun. 7, 1995) 
 de Azevedo   US 6,665,811 B1  Dec. 16, 2003 
                   (Filed date Aug. 24, 2000) 

 Rather than repeat the positions of the Appellants and the Examiner, 

reference is made to the Brief and Reply Brief for Appellants’ positions, and 

to the Answer for the Examiner’s positions. 

 

OPINION 

For the reasons set forth by the Examiner in the Answer, as 

embellished upon here, we sustain the rejection under 35 U.S.C. § 103 of 

claims 1 through 12 on appeal.  The Brief and Reply Brief emphasize only 

certain common features of independent claims 1, 4, and 7 on appeal (of 

which claim 1 is representative) and present no arguments as to any 

dependent claims on appeal.   
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PRINCIPLES OF LAW  

Appellants have the burden on appeal to the Board to demonstrate 

error in the Examiner’s position.  See In re Kahn, 441 F.3d 977, 985-86 

(Fed. Cir. 2006) (“On appeal to the Board, an applicant can overcome a 

rejection [under § 103] by showing insufficient evidence of prima facie 

obviousness or by rebutting the prima facie case with evidence of secondary 

indicia of nonobviousness.”) (quoting In re Rouffet, 149 F.3d 1350, 1355 

(Fed. Cir. 1998)).  

The claims measure the invention.  See SRI Int’l v. Matsushita Elec. 

Corp., 775 F.2d 1107, 1121 (Fed. Cir. 1985) (en banc).  “[T]he PTO gives 

claims their ‘broadest reasonable interpretation.’”  In re Bigio, 381 F.3d 

1320, 1324 (Fed. Cir. 2004) (quoting In re Hyatt, 211 F.3d 1367, 1372 (Fed. 

Cir. 2000)).  "Moreover, limitations are not to be read into the claims from 

the specification."  In re Van Geuns, 988 F.2d 1181, 1184 (Fed. Cir. 1993) 

(citing In re Zletz, 893 F.2d 319, 321 (Fed. Cir. 1989)).  Our reviewing court 

has repeatedly warned against confining the claims to specific embodiments 

described in the specification.  Phillips v. AWH Corp., 415 F.3d 1303, 1323 

(Fed. Cir. 2005) (en banc).  During prosecution before the USPTO, claims 

are to be given their broadest reasonable interpretation, and the scope of a 

claim cannot be narrowed by reading disclosed limitations into the claim.  

See In re Morris, 127 F.3d 1048, 1053-54 (Fed. Cir. 1997); In re Zletz, 893 

F.2d 319, 321 (Fed. Cir. 1989); In re Prater, 415 F.2d 1393, 1404-05 

(CCPA 1969).   
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"[T]he words of a claim 'are generally given their ordinary and 

customary meaning.'"  Phillips v. AWH Corp., 415 F.3d 1303, 1312 (Fed. 

Cir. 2005) (en banc) (internal citations omitted).  "[T]he ordinary and 

customary meaning of a claim term is the meaning that the term would have 

to a person of ordinary skill in the art in question at the time of the invention, 

i.e., as of the effective filing date of the patent application."  Phillips v. AWH 

Corp., 415 F.3d at 1313 (Fed. Cir. 2005) (en banc). 

In the absence of separate arguments with respect to claims subject to 

the same rejection, those claims stand or fall with the claim for which an 

argument was made.  See In re Young, 927 F.2d 588, 590 (Fed. Cir. 1991).  

See also 37 C.F.R. § 41.37(c)(1)(vii)(2004).   

As to the other recited elements of representative independent claim 1, 

Appellants provide no arguments to us to dispute that the Examiner has 

correctly shown where all these claimed elements appear in the prior art.  

Thus, we deem those arguments waived.  See 37 C.F.R. § 41.37(c)(1)(vii) 

(2004).   

 

ANALYSIS 

Appellants have not shown that the Examiner has erred in finding 

claims 1 through 12 unpatentable over the teachings and suggestions of 

Horst and de Azevedo within 35 U.S.C. § 103. 

The Examiner has repeatedly pointed out in the Answer the significant 

portions of both references that are dispositive of the issues presented in this 

appeal.  Appellants’ positions with respect to Horst beginning at page 7 of 
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the principal Brief recognize that process pairing was admitted by them to be 

in the prior art of this reference.  We totally disagree with Appellants’ view 

that this reference does not teach or suggest that two processors may be 

associated with any type of processor pair.  Appellants’ approach admits that 

Horst teaches either in the admitted prior art of this reference or in its own 

teachings the features of “assigning every process pair to one of the 

processor pairs” in clause B of representative independent claim 1 on appeal 

and its related reliance upon clause A of that claim that requires each 

processor to be assigned to only one processor pair.  The artisan would well 

understand that at least the duplex-mode dual CPU pairing discussed 

generally at column 6 of Horst also processes dual, paired processes since its 

reference plainly teaches that separate, paired process instruction streams are 

processed simultaneously and in lock-step, synchronous fashion by paired 

CPUs. 

We are unpersusaded by an alleged distinction made between what 

Horst regards as the admitted prior art approaches at columns 1 through 4 

and the contribution beginning in the Summary of the Invention provided by 

Horst himself.  The significant discussion at columns 1 and 2 by Horst 

regarding the fault tolerant machines provided by Tandem Computers 

emphasizes at column 2 in the prior art that plural processes are copied in 

separate processors in the form of duplicate copies of the same operating 

system; the latter portions of column 2 emphasize that this technique      

applies to application software as well.  The so-called “I’m Alive” teachings 

in the prior art of Horst are also discussed beginning at column 1 in de 

Azevedo.  Contrary to the views taken by Appellants in the Brief and Reply 
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Brief, Horst does teach a correlation between process pairs and their 

interrelationship with processor pairs as broadly recited in representative 

independent claim 1 on appeal. 

Moreover, de Azevedo contains complementary teachings which are 

cumulative to what is already taught in Horst as to the subject matter of 

representative independent claim 1 on appeal.  Besides the “I’m Alive” 

correlation noted earlier in this appeal, de Azevedo also relates to fault 

tolerant distributed or clustered multiprocessor systems.  The discussion at 

the middle of column 1 relied upon by the Examiner confirms independently 

what Horst already teaches that primary processes and backup processes 

with plural processors in a paired fashion are known to exist in the art.   

Independent claim 4 may arguably be considered to be broader than 

independent claim 1 because it does not necessary require a “backup” 

process but merely more broadly an additional “active” process which is 

inclusive of a backup process.    This is well known in the art as evidenced 

by both references relied upon by the Examiner since the more specific 

backup feature of claim 1 is clearly met.  Correspondingly, the recitations in 

claim 7 are also taught by the applied prior art.  Because of the significant 

use of the alternative “or,” more than two (a pair) of processors and/or 

processes are not required by this claim, contrary to the position evidently 

taken by Appellants in the Brief and Reply Brief.  No distinctions are seen to 

exist with the use of the word “group” by itself over the paired approaches 

among the two references relied upon by the Examiner.  A pair may be 

considered a “group.”  Moreover, the Examiner has already indicated in the 

Answer that the discussion at the middle of column 3 of Horst contemplates 
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triple-modular-redundancy processors and processes which are also taught at 

the bottom of column 1 of this reference.   

Lastly, it deserves to be said here that the alleged deficiency in the 

paragraph bridging columns 3 and 4 of Horst between the pure hardware 

redundancy and fault tolerant approaches of the prior art verses separate pure 

software redundancy fault tolerant approaches also of the prior art are solved 

according to Horst’s teachings unifying them both beginning in the 

Summary of the Invention describing his contributions in the art. 

In view of the foregoing, the decision of the Examiner rejecting all 

claims on appeal under 35 U.S.C. § 103 is affirmed. 

 No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. §1.136(a).  See 37 C.F.R.              

§ 1.136(a)(1)(iv).          

AFFIRMED 
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PANITCH SCHWARZE BELISARIO & NADEL LLP 
ONE COMMERCE SQUARE 
2005 MARKET STREET, SUITE 2200 
PHILADELPHIA PA 19103 

 7



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


