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TIMM, Administrative Patent Judge.

DECISION ON APPEAL
Appellants appeal under 35 U.S.C. § 134(a) from the Examiner’s
decision rejecting claims 1, 4-6, 8, and 10-13. We have jurisdiction under
35 U.S.C. § 6(b).
We AFFIRM.
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[. BACKGROUND

The invention relates to a pourable shortening composition.
Conventionally, pourable shortening compositions are used to fry food
(Specification 1: 16). One problem, however, is that during frying spattering
often occurs (Specification 1:17-18). Appellants’ composition contains a
combination of a salt and a citric acid ester of a partial fatty acid glyceride
which, they state, “shows very good secondary spattering values,” i.e.,
spattering is at an acceptable level (Specification 2: 27-30). Claim 1 is
illustrative of the subject matter on appeal:

1. A pourable shortening composition comprising 0.4 to 1.0 wt.% of a
salt and 0.25 to 0.5 wt. % of a citric acid ester of a partial fatty acid
glyceride, said composition showing a secondary spattering value of at least
4.0.

Appellants request review of the sole rejection maintained by the
Examiner, namely, the rejection of claims 1, 4-6, 8, and 10-13 under 35

U.S.C. § 103(a) over Tack et al. (US 4,399,165 issued Aug. 16, 1983) in
view of Bade (US 4,071,544 issued Jan. 31, 1978).

II. DISCUSSION

Appellants argue the claims as a group. We select claim 1 as
representative for deciding the issues on appeal.

The issue presented to us is: Does the evidence support the
Examiner’s conclusion that it would have been obvious to one of ordinary
skill in the art to select a citric acid ester of a partial fatty acid glyceride in
an amount within the claimed concentration range for use as the emulsifier

of Tack, along with salt in an amount within the claimed concentration range
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to form a frying oil formulated to avoid unpleasant spattering such that the
composition would have a secondary spattering value of at least 4.0?

We answer that question in the affirmative.

“Section 103 forbids issuance of a patent when ‘the differences
between the subject matter sought to be patented and the prior art are such
that the subject matter as a whole would have been obvious at the time the
invention was made to a person having ordinary skill in the art to which said
subject matter pertains.”” KSR Int'l Co. v. Teleflex Inc., 127 S. Ct. 1727,
1734 (2007). In considering the question of the obviousness of the claimed
invention in view of the prior art relied upon, we are guided by the basic
principle that the question under 35 U.S.C. § 103 is not merely what the
references expressly teach but what they would have suggested to one of
ordinary skill in the art at the time the invention was made. See Merck &
Co., v. Biocraft Labs., Inc., 874 F.2d 804, 807 (Fed. Cir. 1989) and In re
Keller, 642 F.2d 413, 425 (CCPA 1981). After all, in an obviousness
assessment, skill is presumed on the part of the artisan, rather than the lack
thereof, In re Sovish, 769 F.2d 738, 742 (Fed. Cir. 1985), and “[a] person of
ordinary skill is also a person of ordinary creativity, not an automaton.”
KSR, 127 S. Ct. at 1742.

Both Tack and Bade provide evidence of what was known to those of
ordinary skill in the art of formulating cooking oils and fats.

Tack seeks to formulate a frying oil that avoids unpleasant spattering
(Tack, abstract), and includes in that formulation suitable emulsifiers
commonly used in edible oil-in-water emulsions (Tack, col. 1, 11. 41-45).

Among the commonly used emulsifiers are monoglycerides, lecithin, and
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citric acid esters (Tack, col. 2, 1. 41-45). The amount of emulsifier is
typically 0.2 to 2 weight %, preferably 0.25 to 1.0 %. Tack incorporates salt
into the frying oil as an optional additional additive (Tack, col. 2, 1. 55-59).

In Example 1, Tack describes a frying oil using a combination of
monoglycerides and soy lecithin along with salt. This formulation was
tested for spattering by suspending a piece of paper above a frying pan,
frying a piece of lean beef on both sides, and counting the spots of oil
spattered onto the paper (Tack, col. 4, 1. 17-21). In testing the frying oil of
Example 1, the testers observed only 8 spatter spots (Tack, col. 4, 11. 32-34).

In Example 11, a frying oil was made according to Example 1 with
the omission of the emulsifiers, i.e., the monoglycerides and soy lecithin
(Tack, col. 6, 11. 42-43). During frying of the meat in the emulsionless
frying oil, more than 150 spots were observed on the paper (Tack, col. 6, 11.
43-47). Adding 0.1 kg of lecithin hardly affected the spattering behavior
(Tack, col. 6, 11. 47-49).

As stated above, in addition to monoglycerides and lecithin, Tack
exemplifies “critic acid esters” as “emulsifiers commonly used in edible oil-
in-water emulsions” (Tack, col. 2, 1. 40-41). Tack, however, does not
further identify these known “citric acid esters.”

According to Bade, citric acid esters of a partial fatty acid glyceride
were known for use as emulsifiers in edible fatty emulsions (Bade, col. 1, 11.
11-15; col. 3, 11. 10-22). Bade further states that the hydrophobic versions
were used as anti-spray or splatter means in the manufacture of margarines

or baking fats (Bade, col. 3, 1. 17-21).



Appeal 2007-0542
Application 09/850,805

The evidence supports the Examiner’s conclusion that it would have
been obvious to select a citric acid ester of a partial fatty acid glyceride for
use as a suitable emulsifier for the composition of Tack. Bade evinces that
such citric acid esters of partial fatty acid glyceride were known in the art for
just that purpose as well as for the purpose reducing spatter. “The
combination of familiar elements according to known methods is likely to be
obvious when it does no more than yield predictable results.” KSR Int'l Co.
v. Teleflex Inc., 127 S. Ct. 1727, 1739 (2007). Here, one of ordinary skill in
the art would expect to both emulsify and avoid splatter (i.e., spatter) when
selecting the ester of Bade for use in the composition of Tack.

Tack also suggests emulsifier concentration levels (0.2 to 2 wt. %,
preferably, 0.25 to 1.0 wt. %) that encompass the claimed range (0.25 to 0.5
wt. %). Given Tack’s guidance on the concentration ranges and the fact that
Tack suggests both the desire for an emulsifier of citric acid ester type and
the desire of avoiding spatter, we agree with the Examiner that the evidence
supports the obviousness of selecting the partial fatty acid glyceride form of
citric acid ester claimed in the claimed concentrations. Appellants’ claimed
range would have been, prima facie, obvious to one of ordinary skill in the
art, at least in the absence of evidence that such claimed range is critical for
producing an unexpected result. See In re Woodruff, 919 F.2d 1575, 1578
(Fed.Cir.1990)(claimed carbon dioxide range overlapping with prior art
range created a prima facie case of obviousness shifting the burden to the
applicant to show that the claimed range was a critical range for obtaining
unexpected results); In re Malagari, 499 F.2d 1297, 1303 (CCPA

1974)(claimed carbon range in steel-making process was rendered prima
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facie obvious by teachings of prior art ranges touched by the claimed range);
see also In re Aller, 220 F.2d 454, 456 (CCPA 1955)(“where the general
conditions of a claim are disclosed in the prior art, it is not inventive to
discover the optimum or workable ranges by routine experimentation.”).
With regard to the concentration of salt, the Examiner acknowledges
that the concentration of salt is not mentioned in Tack, however, the
Examiner determines that the concentration would be dependent upon the
amount desired by the individual artisan (Ans. 4). The evidence as a whole
supports the Examiner’s determination: Tack discloses including salt, and
determination of the concentration to use would have been within the
capabilities of those of ordinary skill in the art. See In re Huang, 100 F.3d
135, 139 (Fed. Cir. 1996)(“This court and its predecessors have long held,
however, that even though applicant's modification results in great
improvement and utility over the prior art, it may still not be patentable if the
modification was within the capabilities of one skilled in the art, unless the
claimed ranges ‘produce a new and unexpected result which is different in

om

kind and not merely in degree from the results of the prior art’" quoting
Aller, 220 F.2d at 456 and citing In re Woodruff, 919 F.2d at 1578).

The final question is whether the evidence renders prima facie
obvious the spattering level of claim 1. We determine that it does.

As a first matter, while the testing conducted by Tack is similar to that
of Appellants, the reporting is different. Tack reports spatter value by
directly counting the number of spatter spots on paper suspended above the

frying pan during the frying of meat (Tack, col. 4, 11. 17-21). Appellants

perform an analogous test, which they term primary spattering (SV1), but
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instead of directly counting the spots, Appellants compare the spotted paper
image to a set of standard pictures numbered 0-10. Appellants score the
spattering based on the comparison; 10 being excellent (no spattering), 0
being very poor (high level of spattering). Appellants also conduct another
test, termed secondary spattering (SV2), in which they pour water into the
dish, obtain the spattered paper, compare to reference sheets, and score the
results using the 0-10 scale.

In Appellants mode of spatter reporting, a score of 4 for SV2 is
merely “passable” whereas a score of 10 is excellent. Therefore, Appellants’
claims encompass levels of spattering anywhere from no spots on the paper
(excellent or score of 10) down to levels of spattering resulting in enough
spots on the paper so that the amount of spattering is merely “passable.”
Appellants do not disclose what level of spots meets this “passable”
standard.

Tack discloses low spatter values of 8 spots for oil containing
emulsifier versus 150 spots for frying oil not containing emulsifier
(Compare Examples 1 and 11). The evidence supports a determination that
formulating the frying oil of Tack with optimum amounts of the known
citric acid ester of a partial fatty acid glyceride for the known result of
avoiding spattering would result in a frying oil having a secondary spattering
value of at least 4 as claimed given that: (1) a level of 4 encompasses levels
of spattering anywhere from “passable” to excellent; and (2) the citric acid
ester of a partial fatty acid glyceride was known to reduce spattering.

Appellants present no evidence such as unexpected results which

would overcome the Examiner’s prima facie case of obviousness.
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III. CONCLUSION

The evidence supports the Examiner’s conclusion that it would have
been obvious to one of ordinary skill the art to select a citric acid ester of a
partial fatty acid glyceride in a amount within the claimed concentration
range for use as the emulsifier of Tack, along with salt in an amount within
the claimed concentration range to form a frying oil formulated to avoid
unpleasant spattering such that the composition would have a secondary
spattering value of at least 4.0.

The Examiner has established a prima facie case of obviousness not
sufficiently rebutted by Appellants.

IV. DECISION
The decision of the Examiner is affirmed.
V. TIME PERIOD FOR RESPONSE
No time period for taking any subsequent action in connection with

this appeal maybe extended under 37 C.F.R. § 1.136(a)(1)(iv).

AFFIRMED



Appeal 2007-0542
Application 09/850,805

PL initials:
sld

UNILEVER INTELLECTUAL PROPERTY GROUP
700 SYLVAN AVENUE,

BLDG C2 SOUTH

ENGLEWOOD CLIFFS, NJ 07632-3100



	 I.  BACKGROUND 
	III.  CONCLUSION 


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


