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Administrative Patent Judges.

PATE, Administrative Patent Judge.

DECISION ON APPEAL

This is an appeal from the final rejection’ of claims 4 and 5. These are the
only claims remaining in the application. We have jurisdiction under 35 U.S.C.

§§ 134 and 6.

! Appellant’s statement in the Brief that an amendment after final rejection

has been entered is erroneous.
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The claimed invention is directed to a cylindrical enclosure worn by a
person so that the person can change clothes modestly. Claim 4, reproduced

below, is further illustrative of the claimed subject matter.

4. A personal portable expandable/collapsible cubicle which comprising a
cylindrical enclosure of a nontransparent flexible material, supported by flexible
substantially circular lower and upper hoops, axially spaced from each other, an
upper hoop connected with rectangular top section, circularly shaped by said hoop,
said section with an opening in at least the center thereof; elastic inserted in to
casing provided by turned over and sewn upper edge of the said rectangular section
surrounding the opening, the top section engaging the person's shoulders when the
enclosure is being used for supporting of said top section with opening surrounded
by said elastic loosely fit over the person's neck, means diameter of stretched
elastic inserted in to the upper side of rectangular top section would be allowed to
the user substantially stretch opening when taking clothes over the head and
affording admission of the person.

The references of record relied upon by the Examiner as evidence of

obviousness are:

Y ounghusband 2,698,944 Jan. 11, 1955
Ingram, III 3,921,224 Nov. 25,1975
Bowers 5,101,513 Apr. 7, 1992

Claims 4 and 5 stand rejected under 35 U.S.C. § 112, second paragraph, as
indefinite.

Claim 4 stands rejected under 35 U.S.C. § 103 as unpatentable over Bowers
in view of Younghusband.

Claim 5 stands rejected under 35 U.S.C. § 103 as unpatentable over Bowers

and Younghusband as applied to claim 4 and further in view of Ingram.
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ISSUES

Appellant has failed to address or argue in any manner the rejection under
35 U.S.C. § 112, second paragraph. Accordingly, the rejection of claims 4 and 5
under 35 U.S.C. § 112, second paragraph, will be summarily affirmed.

With respect to the rejection of claim 4 under 35 U.S.C. § 103, Appellant
has several arguments. Appellant first argues that there is no disclosure that the
Bowers fabric is non-transparent. Appellant further argues that the top panel of
Bowers is not formed of a rectangular piece of fabric. Finally, the Appellant
argues that the opening of Bowers is not shirred and elastic and does not permit
opening far enough to allow the user to extract clothing over the user’s head. With
respect to claim 5, Appellant argues that the Velcro closure shown at the end of the
zippers in the Ingram reference has a different function from that of Appellant’s
Velcro closure. Appellant also argues that Ingram is from a nonanalogous art.

Accordingly, the issue presented is whether Appellant has shown error on
the part of the Examiner in rejecting claims 4 and 5 under § 103 of the statute on

the ground of obviousness.

FINDINGS OF FACT

Bowers discloses foul weather apparel for protecting a person from
inclement weather without inhibiting the person’s body movements (see column 1,
1. 1-7). The basic device is formed of a hood portion 11, a circular panel 12,
and a tubular enclosure 13 made from a material that can withstand the particular
weather conditions to which a person might be exposed. (See column 2, 11. 3-8).
Bowers does not state that the material is not transparent, but there is no reason to
suspect that the material is transparent. As shown in Figures 1 and 2 the wearer’s

underlying garments are not illustrated in phantom. Furthermore, Bowers
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discloses that in extremely hot or sunny conditions a reflective metal foil or Mylar
film might be used as the fabric. (See column 2, 1I. 14-18). In such case, the fabric
of Bowers would certainly be non-transparent.

The tubular portion of Bowers is constructed of two hoops 17 and 18, and,
as noted above, circular panel 12 is provided at the top with a radial split
(unnumbered) that is selectively openable or closeable by a closure means such as
Velcro closure or a zipper 14 (See column 2, 11. 27-31 and 47-52).

Y ounghusband discloses a multipurpose garment formed of a square of
material 21. The garment is configured to be used as an apron, a turban or a vanity
cape. As such, it shows a radial or diagonal slit 27 with an opening 22 surrounded
by a binding 23. At least a portion of the binding comprises an intermediate elastic
portion 24 folded over elastic tape 32 and sewn to provide a stretchy opening at the
wearer’s neck when the garment is used as a cape. (See column 2, 11. 58-69 and
column 2, at 1l. 73-75).

Finally, Ingram discloses a weather suit for a motorcycle rider which has a
front zipper. The flap 27 covering the zipper has a Velcro closure 29 at the collar.
(See column 3, 11. 47-50). Thus, Ingram teaches that both Velcro closure and

zippers can be used together to provide a closure for a weatherproof garment.

PRINCIPLES OF LAW

A claimed invention is unpatentable if the differences between it and the
prior art are “such that the subject matter as a whole would have been obvious at
the time the invention was made to a person having ordinary skill in the art.”

35 U.S.C. § 103(a) (2000); KSR Int’l v. Teleflex Inc., 127 S.Ct. 1727 (2007);
Graham v. John Deere Co., 383 U.S. 1, 13-14 (1966).
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In Graham, the Court held that that the obviousness analysis is bottomed on
several basic factual inquiries: “[(1)] the scope and content of the prior art are to be
determined; [(2)] differences between the prior art and the claims at issue are to be
ascertained; and [(3)] the level of ordinary skill in the pertinent art resolved.”

383 U.S. at 17. See also KSR Int’l v. Teleflex Inc., 127 S.Ct. at 1734. “The
combination of familiar elements according to known methods is likely to be

obvious when it does no more than yield predictable results.” KSR, at 1739.

“When a work is available in one field of endeavor, design incentives and other
market forces can prompt variations of it, either in the same field or a different one.
If a person of ordinary skill can implement a predictable variation, § 103 likely

bars its patentability.” Id. at 1740, 82 USPQ2d at 1396.

“For the same reason, if a technique has been used to improve one device, and
a person of ordinary skill in the art would recognize that it would improve similar
devices in the same way, using the technique is obvious unless its actual

application is beyond his or her skill.” /d.

“Under the correct analysis, any need or problem known in the field of
endeavor at the time of invention and addressed by the patent can provide a reason

for combining the elements in the manner claimed.” Id. at 1742.

ANALYSIS

As noted above, Appellant has not included any argument with respect to the
35 U.S.C. § 112, second paragraph, rejection. This rejection is summarily
affirmed.

We will also affirm the obviousness rejections of claims 4 and 5. In our

view one of ordinary skill would have found it obvious to use a shirred elastic
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opening 22, 23, 24 disclosed by Younghusband to provide an expansible and
contractible opening in the foul weather apparel of Bowers for adjustable and
comfortable fit around the neck or face of the wearer. We see this to be a simple
combination of prior art elements combined in a known manner to yield
predictable results. See KSR, 127 S. Ct. at 1739. Note that Younghusband shows
the elastic opening surrounding the face similar to a hood in Figures 5, 6 and 13,
and also shows the opening surrounding the neck in Figures 4 and 12. Thus, the
teaching of the shirred elastic opening is clearly applicable to the opening of

Bowers.

Appellant first argues that Bowers does not disclose non-transparent
material. As we noted above, there is no reason to suspect that the waterproof
material of Bowers is transparent, and the drawings of Bowers do not indicate that
the material is transparent by illustrating the underlying garments in phantom.
Furthermore, we are in agreement with the Examiner that Bowers’ disclosure of a
thin reflective metal foil or metallic coated Mylar film is a disclosure of a non-
transparent material. In the Reply Brief, Appellant argues that fabrics with metallic
coating are “transparent, perfectly shear [sic], and see through.” The Appellant
provides no evidence that this is the case, however. Arguments of Appellant cannot
take the place of evidence in the record. In our experience, metal foils, for
example, are not transparent. Furthermore, a reflective metal foil or film, as
disclosed in Bowers, used for its ability to reflect sunlight, would function poorly,

if at all, were it to be transparent.

Appellant further argues that Bowers’ top section is not formed of a
rectangular panel and asserts that Bowers discloses a circular panel. We are in

agreement with the Examiner that this argument relates to the manner in which the
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device is made, while Appellant’s claims are directed to an article of manufacture.
We further agree with the Examiner that when comparing the finished article of
Bowers and the instant invention, the shape of the top panel is the same in that it is
an annular panel of fabric with an opening in the center having one radial slit
closed by a zipper and/or a Velcro closure. Thus, Appellant’s limitation to a
rectangular panel or piece of material does not serve to differentiate Appellant’s

claimed subject matter over that of Bowers modified as taught by Younghusband.

We further note, that Appellant’s claim calls for a rectangular top section
circularly shaped by said hoop with said section having an opening in at least the
center thereof. As can readily be seen there is no opening in the rectangular top
section as Appellant claims. Instead, the opening is formed when the rectangular
top portion is sewn together in a circular manner similar to the top panel 12 of

Bowers.

With respect to the Younghusband reference, we are in agreement with the
Examiner that the relied upon feature Appellant argues to distinguish
Younghusband, that is, the opening for the neck shirred by elastic tape inserted into
the full length of the casing of the rectangular panel, is not to be found in claim 4.
We are in agreement with the Examiner that limitations from the specification and

drawings are not to be read into the claims.

With respect to Appellant’s argument that Younghusband is from a non-
analogous art, we must first point out that in column 1of Bowers, Bowers discusses
rain capes (see 1. 20). Thus, the cape of Younghusband, while not specifically,
mentioning foul weather, is, after all, a cape and can be seen to be from the Bowers
field of endeavor. Furthermore, the elastic around the central opening of

Younghusband is seen to be a prior art element useful for capes and garments that
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are placed on or over the head, and thus Younghusband is relevant to the problem
of securing articles to the head and/or neck, a problem with which Bowers is
concerned. Therefore, the combination of Bowers and Younghusband is combining
prior art elements according to known methods to yield predictable results. See

KSR at 1739.

Appellant further argues that the expandable top opening provides a new and
unexpected result in that it allows the taking off of clothes over the head. Bowers
describes removing the hood and opening the slit 14 when weather conditions
improve. See col. 4, 1. 35-40. It is clear that clothes could be removed from over

the wearer’s head in such conditions.

With respect to the disclosure of Ingram, here again, foul weather garments
for motorcycle riding are seen to be in the same field of endeavor as the foul
weather apparel shown in Bowers. The fact that Bowers discloses either a Velcro
closure or zipper and that Ingram discloses a zipper and a Velcro closure used
together is evidence that a known technique, 1.e., one of using double closures, as
in Ingram, is equally applicable to the foul weather apparel of Bowers as a ready
improvement that yields predictable results. We note that it is immaterial whether
the function of the Velcro closure of Ingram is the same as or different from that of
Appellant’s Velcro closure, as long as it would have been obvious to use the
Velcro closure and zipper disclosed in Ingram in the device of Bowers. “[T]he law
does not require that the references be combined for the reasons contemplated by
the inventor.” Princeton Biochemicals, Inc. v. Beckman Coulter, Inc., 411 F.3d
1332, 1337 (Fed. Cir. 2005). Consequently, the Appellant has failed to show that

the Examiner’s rejection of claim 5 is in error.
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CONCLUSION
For the foregoing reasons, it is our legal conclusion that the Appellant has
failed to show that the Examiner’s obviousness rejections are in error. Thus the
rejections of claims 4 and 5 under 35 U.S.C. § 103 are affirmed.
The rejection under 35 U.S.C. § 112, second paragraph, is also summarily
affirmed.

No time period for taking any subsequent action in connection with this appeal

may be extended under 37 C.F.R. § 1.136(a).

AFFIRMED

JRG

NATALYA B. DANILOVA
7210 SEMINOLE BLVD.
SEMINOLE, FL 33772



	UNITED STATES PATENT AND TRADEMARK OFFICE 
	DECISION ON APPEAL 
	AFFIRMED  


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


