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DECISION ON APPEAL 

STATEMENT OF CASE 

Appellants appeal under 35 U.S.C. § 134 from a final rejection of 

claims 9-11, and 21-52, the only claims pending in the above-identified 

application.  We have jurisdiction under 35 U.S.C. § 6(b). 

We AFFIRM. 
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The invention relates to a method and apparatus for imaging excised 

tissue, a holder to support excised tissue during imaging of the excised 

tissue, and a tray system for use with an imaging system for imaging excised 

tissues having different respective refractive indices.   

Claims 24, 28 and 43 on appeal are illustrative: 

24.   A holder to support excised tissue during imaging of said 
excised tissue, said holder comprising a container having a 
window upon which said excised tissue of at least several 
millimeters in thickness is adapted to be disposed, and a 
clamping member in said container capable of restraining said 
excised tissue in a position against said window, wherein said 
excised tissue is imagable through said window, and said 
container has a liquid immersion medium. 
 
28.  A method for imaging excised tissue comprising the steps 
of: 
 providing a container having a surface for placement of 
excised tissue which is at least several millimeters in thickness; 
 restraining said tissue in said container against said 
surface to keep tissue stationary and against said surface; 
 providing a liquid immersion medium in said container; 
and 
 imaging said tissue through at least part of said surface 
against which said tissue is held. 
 
 43.  For use with an imaging system, a tray system for 
imaging excised tissues having different respective refractive 
indices, the tray system comprising: 
 a plurality of trays of different tray types, each tray type 
having associated therewith a respective medium having a 
different refractive index from that of the other tray types, the 
respective medium being adapted to be positioned in an 
imaging path of the imaging system, the refractive index of a 
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respective medium associated with a respective one of said 
plurality of trays being selected in accordance with the 
respective refractive index of the type of excised tissue. 
The following prior art is relied upon by the Examiner in rejecting the 

claims on appeal: 

Foote     1,002,910   Sep. 12, 1911 
Connelly    3,510,194   May 5, 1970 
Ornstein    4,545,831   Oct. 8, 1985 
Murakami    5,296,963   Mar. 22, 1994 
Saulietis    5,367,401   Nov. 22, 1994 
Devlin    5,383,472   Jan. 24, 1995 
Corcuff    5,719,700   Feb. 17, 1998 
Takimoto    5,843,674   Dec. 1, 1998 
Tomimatsu    5,870,223   Feb. 9, 1999 
 

The appealed claims stand rejected under 35 U.S.C. § 103(a) as follows: 

(a)  claims 9, 23-25, and 47-50 over Connelly in view of Corcuff,  

(b)  claim 10 over Connelly in view of Corcuff, and further in view of 

Tomimatsu, 

(c)  claim 11 over Connelly in view of Corcuff, and further in view of 

Devlin, 

(d)  claims 21-22 and 26-27 over Connelly in view of Corcuff, and 

further in view of Foote, 

(e)  claims 28-30 and 51-52 over Connelly in view of Corcuff, and 

Takimoto, 

(f)  claims 31 and 32 over Connelly in view of Corcuff, and Takimoto, 

and further in view of Foote, and  

(g)  claims 33-39, and 42 over Connelly in view of Corcuff, and 

Takimoto, and further in view of Saulietis.  
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(h)  claims 40 and 41 over Connelly in view of Corcuff, Takimoto, 

and Saulietis, and further on view of Murakami. 

(i)  claims 43-46 over Connelly in view of Omstein, and further in 

view of Saulietis and Tomimatsu. 

At the outset, we will not review the Examiner's objection to claims 

50 and 51 since it is a petitionable matter.  However, we note that the claims 

objected to by the Examiner have also been rejected and, consequently, our 

decision must necessarily entail the interpretation of those claims. 

 

ISSUE 

Have Appellants shown reversible error in the Examiner’s 

determination that a person having ordinary skill in the art would have found 

it obvious to arrive at the claimed invention in view of the applied prior art? 

 

PRINCIPLES OF LAW 

“Section 103 forbids issuance of a patent when ‘the differences 

between the subject matter sought to be patented and the prior art are such 

that the subject matter as a whole would have been obvious at the time the 

invention was made to a person having ordinary skill in the art to which the 

subject matter pertains.’”  KSR Int’l Co. v. Teleflex Inc., 127 S. Ct. 1727, 

1734 (2007). 

KSR reaffirms the analytical framework set out in Graham v. John 

Deere Co. of Kansas City, 383 U.S. 1 (1966), which mandates that an 

objective obviousness analysis includes: (1) determining the scope and 

content of the prior art; (2) ascertaining the differences between the prior art 

and the claims at issue; and (3) resolving the level of ordinary skill in the 
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pertinent art.  KSR, 127 S. Ct. at 1734.  Secondary considerations such as 

commercial success, long-felt but unsolved needs, or failure of others 

“‘might be utilized to give light to the circumstances surrounding the origin 

of the subject matter sought to be patented.’”  Id. (quoting Graham, 383 U.S. 

at 17-18.). 

KSR states: 

Often, it will be necessary for a court to look to interrelated 
teachings of multiple patents; the effects of demands known to 
the design community or present in the marketplace; and the 
background knowledge possessed by a person having ordinary 
skill in the art, all in order to determine whether there was an 
apparent reason to combine the known elements in the fashion 
claimed by the patent at issue. 

KSR, 127 S. Ct. at 1740-41. 

KSR further instructs “that when a patent claims a structure already 

known in the prior art that is altered by mere substitution of one element for 

another known in the field, the combination must do more than yield a 

predictable result.”  KSR, 127 S. Ct. at 1740.   

 

ANALYSIS 

We have thoroughly reviewed each of Appellants' arguments for 

patentability.  However, we are in complete agreement with the Examiner 

that the claimed subject matter would have been obvious to one of ordinary 

skill in the art within the meaning of § 103 in view of the applied prior art.  

Accordingly, we will sustain the Examiner's rejection for essentially those 

reasons expressed in the Answer. 
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The § 103 Rejection of Claims 9, and 23-25 

Appellants argue these claims as a group (App. Br. 5).  We therefore 

select the broadest independent claim 24.   

We agree with the Examiner that the differences between Connelly 

and the holder of claim 24 resides in the placement of the “window” through 

which the excised tissue specimen is imagable, and the container having a 

liquid immersion medium.  Specifically, Connelly has a specimen holder 

comprising a receptacle (i.e., a container) with a cover of transparent 

material (i.e., a window) through which the specimen is imagable, and a 

clamping member which clamps the specimen against the floor of the 

container (see, e.g., Connelly  Figs. 1, 4, 5; col. 1, ll. 10-20; col. 2, ll. 50-60).   

In contrast, claim 9 requires a clamping member capable of restraining the 

specimen against the window, and a liquid immersion medium.  To resolve 

these difference, the Examiner thoroughly considered the collective 

teachings of the prior art references and determined that a person having 

ordinary skill in the art would have found it obvious to arrive at Appellants’ 

claimed holder.  (Ans. 3-4). 

Appellants contend that “Connelly fails to describe and teaches away 

from securing its filter membrane [i.e., the specimen] to the… top cover…” 

and that rearrangement of the viewing window of Connelly is not obvious, 

as it is modifying a references in a manner which is unsatisfactory for its 

intended purpose (App. Br. 6; Reply Br. 2).  Appellants further contend that 

Connelly is not in the same field of endeavor as the Appellants’ invention 

(Reply Br. 4). We disagree with Appellants for the following reasons.   

First, we agree with the Examiner that Connelly is in the same field of 

endeavor, since, like Appellants’ invention, Connelly is directed to a holder 
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for samples to be viewed with a microscope.  We also agree with the 

Examiner that placement of the “window” in the holder is a matter of design 

choice.  There are only a very limited number of locations through which to 

view a specimen in the receptacle (i.e., holder) of Connelly; namely, either 

via the cover or the floor of the container (i.e., holder).  Given Connelly’s 

disclosure with respect to specimen holders, we share the Examiner’s view 

that a person having ordinary skill in the art would have found it obvious to 

arrive at Appellants' claimed holder in view of Connelly and Corcuff based 

on a reasonable expectation that such a specimen holder (i.e., the container) 

would provide the reasonable use of a container capable of being viewed 

with an inverted microscope.  

Furthermore, Corcuff describes it is advantageous to use a liquid 

immersion fluid when imaging tissue specimens (col. 4, ll. 18-25).  Indeed, 

Appellants admit that use of immersion liquids which match the index of 

refraction of the tissue was known (Spec. 1, third full para.).  We, therefore, 

agree with the Examiner that use of a liquid immersion medium for 

specimens is well known as exemplified by Corcuff and thus it would have 

been prima facie obvious to use such a liquid immersion medium in the 

container of Connelly (e.g., along with an appropriate sample).   

Second, we determine that it would have been within the level of skill 

in the art to construct both the top cover and bottom floor, or indeed the 

entire container, of Connelly of transparent plastic.  Connelly is silent to the 

material of construction of the floor of the container; however, the floor is 

depicted in the figures as the same material as the cover, via the cross 

hatching used in Figs. 2 and 5.  Connelly also teaches the well known prior 

method of sandwiching a specimen between two glass slides (col. 1, ll. 64-
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66).  It is conventional to use illumination from below to aid in imaging a 

specimen when using a microscope.  Thus, one of ordinary skill in the art 

would have found it prima facie obvious to make both the cover and the 

floor of Connelly a “window” of transparent material.  Once one makes both 

the cover and the floor, or the entire container, of Connelly transparent, the 

specimen clamped to the floor is capable of being imaged through the floor 

as required by claim 24.  Furthermore, since the lower surface of the cover 

of Connelly may be up to 0.350 inches (8.89 mm) above the flat membrane 

filter specimen (col. 2, ll. 33), it is capable of being used for a sample of 

excised tissue that is “several millimeters in thickness” as required in claim 

24.  

Appellants further contend that in view of the intended purpose of 

Connelly, it would not have been prima facie obvious to add an immersion 

liquid thereto (Reply Br. 3-4).  We disagree.  

The Supreme Court noted in KSR that an obviousness analysis “need 

not seek out precise teachings directed to the specific subject matter of the 

challenged claim, for a court can take account of the inferences and creative 

steps that a person of ordinary skill in the art would employ.”  127 S. Ct. at 

1741.  Further, the combination of familiar elements is likely to be obvious 

when it does no more than yield predictable results, and the question is 

whether the improvement is more than the predictable use of prior art 

elements according to their established functions.  KSR, 127 S. Ct. at 1739, 

1740.  We find that using an immersion fluid achieves the predictable result 

of more accurately imaging some specimens and was a known way of 

viewing specimens with a confocal microscope as taught in Corcuff.  

Appellants have not shown that there is more than a predictable result 
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flowing from use of an immersion fluid with a specimen container having a 

clamp for the specimen as taught in Connelly.    

We agree with the Examiner that the specimen to be treated is not a 

part of the claimed apparatus (e.g., Ans. 13), so long as the prior art 

container is sized and shaped so as to be capable of maintaining the claimed 

specimen within it, as discussed previously.  Connelly further teaches an 

advantage of the container is to permit the specimen to be reexamined 

without exposure to contamination to the atmosphere (col. 1, ll. 17-20).   

This advantage would apply to any specimen, and further supports our 

position that it would have been prima facie obvious to use such a container, 

as modified for the reasons set forth above, for a specimen of excised tissue 

with a liquid immersion medium.  Furthermore, the advantage of holding 

down a specimen would be readily apparent to one of ordinary skill in the art 

(e.g., note again the conventional use of clamping a specimen down on a 

bottom slide with a top slide); thus to use a container with a clamp as in 

Connelly for any specimen to be imaged would have been prima facie 

obvious.   

The test for obviousness is what the combined teachings of the 

references would have suggested to one of ordinary skill in the art.  See In re 

Young, 927 F.2d 588, 591 (Fed. Cir. 1991).  All of the relevant teachings of 

the cited references must be considered in determining what they fairly teach 

to one having ordinary skill in the art.  See In re Mercier, 515 F. 2d 1161, 

1165 (CCPA 1975).  Here, the combined teachings of Connelly and Corcuff 

exemplify that all the claimed elements are known in the art of viewing 

specimens with a microscope.  Thus, to modify Connelly for the reasons as 
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discussed above and those proposed by the Examiner would have been 

prima facie obvious (Ans. 3-4).  

Dependent Claims 47-50 

There is no dispute that the limitations of these claims are met once 

one uses a confocal microscope as taught in Corcuff to view the sample. 

Appellants contend, however, that Corcuff teaches away from being 

combined with Connelly since it is directed to in-vivo observation of tissue, 

and that the Examiner is using impermissible hindsight.  We do not agree.  

As pointed out by the Examiner, one of ordinary skill in the art would have 

readily appreciated that a confocal microscope as taught in Corcoff may be 

used to image any sample, whether it be in-vivo or ex-vivo tissue (Ans. 14-

15).  Thus, we agree with the Examiner’s conclusion of obviousness, 

namely, that it would have been prima facie obvious to use a known 

confocal microscope to view a specimen in the modified specimen container 

of Connelly (with an immersion fluid therein). 

Dependent Claim 10 

The Examiner added Tomitmatsu to exemplify the known use of a 

sealed container 14 containing a liquid located between the optics and the 

tray (i.e., the specimen container/holder) to enhance the imaging of the 

sample.  We agree with the Examiner’s findings of fact based on 

Tomitmatsu and conclusion of obviousness and adopt them as our own (Ans. 

5, 15-16).  

Appellants argue that Tomimatsu teaches away from use of the 

clamping means since patentee shows the specimen not clamped against any 

window, and clamping would be an unnecessary complication.  We are not 

persuaded of any error in the Examiner’s analysis. 
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We find that the artisan would readily appreciate that samples for 

microscope viewing may be either clamped or unclamped.  The advantages 

of “clamping” a specimen was well established by the use of a top slide, as 

discussed above.  Thus, to use a clamping mechanism as described in 

Connelly within the specimen container of Tomimatsu would have been 

prima facie obvious to one of ordinary skill in the art, in order to obtain the 

advantage of keeping the specimen in a fixed position for viewing. 

Dependent Claim 11 

Claim 11 adds the limitation that “indicia” is applied to the tray (i.e., 

the specimen container/holder) “for identification” of the specimen.  We 

fully agree with the Examiner’s findings of fact based on Devlin and 

conclusion of obviousness and adopt them as our own (Ans. 6, 16). 

Appellants contend that Devlin is not in the same field of endeavor as 

Appellants’ invention (Reply Br. 4).  We disagree.  Devlin is labeling (see 

24) a translucent transport and imaging container/tray (see Fig. 2) for 

identification of tissue specimens therein to avoid confusion when handling 

and transporting tissue specimens (col. 4, ll. 26-30).    

Even without a reference, we determine that one of ordinary skill in 

the art would have appreciated the advantage of identifying a specimen in a 

tray (i.e., a container or holder).  One of ordinary skill in the art is also a 

person of ordinary creativity, not an automaton.  KSR, 127 S. Ct. at 1742.  

Thus, to label the container/holder of Connelly/Corcuff for identification of 

the specimen would have been within the level of skill in the art.   

Dependent Claims 21, 22, 26, and 27 

We choose claim 26 to represent this claim grouping.  Claim 26 

recites that “said clamping member comprises a mesh” to hold down the 
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specimen.  We fully agree with the Examiner’s finding of facts based on 

Foote and conclusion of obviousness and adopt them as our own (Ans. 6, 16-

17).    

Appellants contend that Foote is non-analogous art.  We disagree.  In 

order to rely upon a reference as a basis for rejection, the Examiner must 

“show that a reference is either in the field of the applicant's endeavor or is 

reasonably pertinent to the problem with which the inventor was concerned.”  

In re Kahn, 441 F.3d 977, 986-87 (Fed. Cir. 2006). 

“Under the correct analysis, any need or problem known in the field 

of endeavor at the time of invention and addressed by the patent [or 

application at issue] can provide a reason for combining the elements in the 

manner claimed.” KSR Int'l Co. v. Teleflex Inc., 127 S. Ct. 1734, 1742 

(2007).  Thus, a reference in a field different from that of applicants' 

endeavor may be reasonably pertinent if it is one which, because of the 

matter with which it deals, logically would have commended itself to the 

attention of one skilled in the art in considering resolving any need or 

problem known in the field.  

We agree with the Examiner that Foote is concerned with the same 

need or problem of Appellants, namely, the need or problem of holding a 

specimen in place for viewing; and thus, we agree that Foote is analogous 

art. 

Method Claims 28-30, and 51 

We choose independent method claim 28 to represent this group. 

The Examiner added Takimoto to the combination of 

Connelly/Corcuff as applied to the apparatus claims so as to explicitly 
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exemplify that it was known to image a sample of “excised tissue which is at 

least several millimeters in thickness” as required in method claim 28.   

Appellants’ contend that the frozen tissue samples of Takimoto are 

not comparable to the in-vivo tissue sample of Corcuff.  Even assuming 

arguendo that this is true, we are unpersuaded of any error in the Examiner’s 

rejection of these claims.  One of ordinary skill in the art is also a person of 

ordinary creativity, not an automaton.  KSR, 127 S. Ct. at 1742.   

We have no doubt that one of ordinary skill in the art would have 

readily appreciated that the modified container of Connelly/Corcuff would 

be useful for imaging any appropriate sample, including excised tissue of 

several millimeters in thickness.    

The test for obviousness is what the combined teachings of the 

references would have suggested to one of ordinary skill in the art.  See In re 

Young, 927 F.2d at 591.  Here, the combined teachings of Connelly, Corcuff, 

and Takimoto exemplify that all the claimed steps are known in the art of 

viewing/imaging specimens with a microscope.  Thus, to modify Connelly 

for the reasons as discussed above and those proposed by the Examiner 

would have been prima facie obvious (Ans. 3-5).  

Dependent Method Claim 52   

Claim 52 adds the limitation that the images are transferred to a 

location for carrying out pathology.  Appellants admit that Corcuff teaches 

the images are displayed on a screen, but contends there is no description of 

the images being transferred to another location (App. Br. 13).  We fully 

agree with the Examiner’s findings of fact and conclusion of obviousness 

and adopt them as our own (Ans. 8, 18).  Further, we determine that one of 

ordinary skill in the art would have readily appreciated that images have 
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been transferred to other location(s) so that others (e.g., research personnel, 

doctors, etc.) can study the images and/or give another opinion.  

Dependent method claims 31 and 32  

Appellants contend that the same arguments as made with respect to 

claims 21, 22, 26, and 27 apply to these claims (App. Br. 13).  We find these 

arguments unpersuasive for the same reasons discussed above.  We agree 

with the Examiner’s findings of fact and conclusion of obviousness and 

adopt them as our own (Ans. 8-9, 18). 

Dependent method claims 33, 37-39, and 42   

We chose claim 33 to represent this group of claims. 

Claim 33 adds the limitation that there are “a plurality” of the 

specimen containers, each container “having associated therewith” a liquid 

with different refractive index corresponding to respective different tissue 

samples to be examined.  We agree with the Examiner’s findings of fact and 

conclusion of obviousness and adopt them as our own (Ans. 9-10, 18-19). 

Appellants contend that the multiple slides of Saulietis are not 

comparable to the containers of base claim 28 (App. Br. 14).  This is not 

persuasive, as Saulietis is merely cited to exemplify the use and advantages 

of a prepared plurality of specimen slides (e.g., containers) were known in 

the prior art.  We determine that, in context, a slide “container” is 

comparable to other containers useful for microscopic viewing.  One of 

ordinary skill in the art would have readily appreciated that different samples 

requiring an appropriate matching immersion liquid would be useful in the 

imaging method taught by the applied combination of references, and that 

using a prepared plurality of sample containers would be efficient, as 

exemplified in Saulietis.    
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Dependent method claims 40 and 41 

We chose claim 40 to represent this group of claims. 

Claim 40 adds the limitation “wherein imaging is made by a laser 

beam.”  Appellants present no argument specific to these claims (App. Br. 

15).  Thus, we agree with the Examiner’s findings of fact and conclusion of 

obviousness and adopt them as our own (Ans. 10). 

Claims 43 - 46 

We chose independent claim 43 to represent this group of claims. 

The Examiner rejected these claims over the combination of Connelly 

and Ornstein, Sauliestis and Tomimatsu, using similar rationale as for 

previous claims (e.g., claim 33 discussed previously).  For these claims, 

however, the Examiner relies upon Ornstein (versus Corcuff), apparently 

since Ornstein teaches the use of an excised tissue sample having a medium 

that matches its refractive index for the known advantage of obtaining a high 

quality image (as opposed to Corcuff which is directed to an in-vivo tissue 

sample).  We agree with the Examiner’s findings of facts and conclusion of 

obviousness (Ans. 11-12, 19-20) for similar reasons as those relied upon 

above with respect to the subject matter of dependent claim 33, and the 

independent claim 28 from which it depends.  Specifically, one of ordinary 

skill in the art would have readily appreciated that different tissue samples 

requiring an appropriate matching immersion medium for high quality 

imaging would be useful, and that using a prepared plurality of sample 

containers would be efficient, as exemplified by Saulietis. 

Appellants’ sole argument is that modifying Connelly to have a 

matching refractive index with the specimen as in Ornstein would make 

Connelly inoperable (App. Br. 15-16).  Appellants made a similar argument 
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against combining the teachings of Connelly and Corcuff.  We again 

disagree, for essentially the same reasons as discussed previously and those 

set out below.   

We also, however, determine that the subject matter of claim 43 is 

obvious over the combined teachings of Tomimatsu with Ornstein and 

Sauliestis (without Connelly).  We interpret the claim language such that we 

determine that Connelly is not necessary in the rejection of claim 43.  It is 

axiomatic that claims are given their broadest reasonable interpretation in 

light of the specification as they would be interpreted by one of ordinary 

skill in the art.  In re Am. Acad. of Sci. Tech. Ctr., 367 F.3d 1359, 1364 (Fed. 

Cir. 2004).  Independent claim 43 is drawn to “a tray system” for use with an 

imaging system.  We find that the claim covers a plurality of trays (i.e., 

specimen containers) each “having associated therewith” a respective 

medium of different refractive index than another, to correspond to 

respective excised tissue samples.  Claim 43 does not require the use of a 

clamp, nor does it recite “a window”.  We have carefully reviewed 

Appellants’ Specification, and there is no additional structure, as claimed or 

disclosed, associated with this “system” (see, e.g., Spec. 1, third para.; Spec. 

6, last sentence of the first full para.). 

We find that the “tray” of claim 43 is met by the transparent closed 

specimen container of Tomimatsu, since “a tray” as disclosed in Appellants’ 

Specification may be a closed container (see, e.g., Fig. 1).  Tomimatsu’s 

container also has an immersion liquid (i.e., medium) therein.  The only 

elements lacking in Tomimatsu are (1) an explicit teaching that the refractive 

index of the immersion medium matches that of the specimen, and (2) that 
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there are a plurality of trays, each with a respective medium having a 

different refractive index.   

We note that the analysis in support of a conclusion of obviousness 

need not seek out express teachings that are directed to the subject matter of 

Appellants’ claim since the inferences and creative steps that a person of 

ordinary skill in the art would have employed can be considered.  KSR,    

127 S. Ct. at 1740. 

Ornstein describes it is advantageous to use an immersion medium 

whose refractive index matches that of the sample tissue specimen to be 

viewed (col. 5, ll. 23-31).  Indeed, Appellants admit that use of an 

immersion liquid which matches the index of refraction of the tissue was 

known (Spec. 1, third full paragraph).  We, therefore, agree with the 

Examiner that to modify a known container to include a immersion fluid 

with an index of refraction which matches the specimen to be viewed would 

have been prima facie obvious to one of ordinary skill in the art.   

Thus, it would have been prima facie obvious to use a matching 

immersion medium/fluid in a specimen container (e.g., of Connelly or 

Tomimatsu) along with an appropriate specimen.  The use of a prepared 

plurality of such trays is also obvious, as exemplified by the teachings of 

Sauliestis as discussed above and in the Examiner’s Answer.  

  

CONCLUSION 

  We have considered Appellants’ other arguments in the Appeal Brief 

and Reply Brief, but do not find any of them persuasive.  Also, we note that 

Appellants base no argument upon objective evidence of nonobviousness, 
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such as unexpected results, which would serve to rebut the prima facie case 

of obviousness established by the Examiner. 

 Accordingly, based on our consideration of the totality of the record 

before us, we have weighed the evidence of obviousness found in the 

combined teachings of the applied references, for each grouping of claims  

as set out above, with Appellants’ countervailing arguments for 

nonobviousness and conclude that the claimed invention encompassed       

by the appealed claims would have been obvious as a matter of law under        

35 U.S.C. § 103(a).  

DECISION 

The Examiner’s rejection of claims 9, 23-25, and 47-50 as 

unpatentable over the combined teachings of Connelly and Corcuff is 

affirmed. 

The Examiner’s rejection of claim 10 as being unpatentable over the 

combined teachings of Connelly, Corcuff, and Tomimatsu is affirmed. 

The Examiner’s rejection of claim 11 as being unpatentable over the 

combined teachings of Connelly, Corcuff, and Devlin is affirmed. 

The Examiner’s rejection of claims 21-22 and 26-27 as being 

unpatentable over the combined teachings of Connelly, Corcuff, and Foote is 

affirmed. 

The Examiner’s rejection of claims 28-30 and 51-52 as being 

unpatentable over the combined teachings of Connelly, Corcuff, and 

Takimoto is affirmed. 

The Examiner’s rejection of claims 31 and 32 as being unpatentable 

over the combined teachings of Connelly, Corcuff, Takimoto, and Foote is 

affirmed.  
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The Examiner’s rejection of claims 33-39, and 42 as being 

unpatentable over the combined teachings of Connelly, Corcuff, Takimoto, 

and Saulietis is affirmed.  

The Examiner’s rejection of claims 40 and 41 as being unpatentable 

over Connelly in view of Corcuff, Takimoto, and Saulietis, and further on 

view of Murakami is affirmed. 

The Examiner’s rejection of claims 43-46 as being unpatentable over 

the combined teachings of Connelly, Ornstein, Saulietis and Tomimatsu is 

affirmed. 

No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. § 1.136(a)(1)(iv). 

AFFIRMED 
 
 
 
 
 
 
 
 
 
 
 
 
cam 
 
 
 
KENNETH J. LUKACHER 
SOUTH WINTON COURT 
3136 WINTON ROAD SOUTH, SUITE 301 
ROCHESTER, NY   14623 
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