UNITED STATES PATENT AND TRADEMARK OFFICE
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Application 11/079,042
Technology Center 3700

Decided: September 29, 2008

Before CHARLES F. WARREN, CATHERINE Q. TIMM, and
JEFFREY T. SMITH, Administrative Patent Judges.

WARREN, Administrative Patent Judge.

DECISION ON APPEAL
Applicants appeal to the Board from the decision of the Primary
Examiner finally rejecting claims 1 through 13 in the Office Action mailed
May 26, 2006. 35 U.S.C. §§ 6 and 134(a) (2002); 37 C.F.R. § 41.31(a)
(20006).
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We affirm the decision of the Primary Examiner.
Claim 1 illustrates Appellants’ invention of a disposable absorbent
article, and is representative of the claims on appeal:

1. A disposable absorbent article, comprising: a topsheet, a backsheet
combined with the topsheet, a fluid storage layer disposed between the
topsheet and backsheet and having a body-facing surface and a garment-
facing surface opposing the body-facing surface, wherein said topsheet is
positioned adjacent to said body-facing surface of said fluid storage layer,
the fluid storage layer containing a superabsorbent material; an odor
reduction layer disposed at the body-facing surface side of the fluid storage
layer, the odor reduction layer containing a metalphthalocyanine material;
and an isolation means disposed between the superabsorbent material and
the odor reduction layer for isolating the metalphthalocyanine material from
contacting at least a part of the superabsorbent material.

The Examiner relies upon the evidence in these references (Ans. 2-3):

Marcus 4,826,497 May 2, 1989
Hasebe 5,047,022 Sep. 10, 1991

Appellants request review of the ground of rejection of claims 1
through 13 under 35 U.S.C. § 103(a) as being unpatentable over Marcus in
view of Hasebe. Ans. 3; Br. 3.

Appellants argue independent claims 1 and 13, with dependent claims
2 through 7 standing or falling therewith; dependent claim 8; and dependent
claims 9 through 12. Br. 3, 6 and 7. Thus, we decide this appeal based on
claims 1, 8, and claim 9. 37 C.F.R. § 41.37(c)(1)(vii) (2006).

The principal issue in this appeal is whether the Examiner has carried
the burden of establishing a prima facie case of obviousness which turns on
the issues addressed below.

The issues require that we first interpret the language of claims 1, 8§,

and 9 by giving the terms thereof the broadest reasonable interpretation in
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their ordinary usage in context as they would be understood by one of
ordinary skill in the art in light of the written description in the Specification
unless another meaning is intended by Appellants as established therein, and
without reading into the claim any disclosed limitation or particular
embodiment. See, e.g., In re Am. Acad. of Sci. Tech. Ctr., 367 F.3d 1359,
1364 (Fed. Cir. 2004), and cases cited therein; In re Morris, 127 F.3d 1048,
1054-55 (Fed. Cir. 1997).

The plain language of independent claim 1 specifies any absorbent
article comprising at least, among other things, in order: a topsheet; an odor
reduction layer containing a metalphthalocyanine material; an “isolation
means’ between the odor reduction layer and at least part of the
superabsorbent material in a fluid storage layer; and a fluid storage layer.
Appellants’ contention claim 1 requires the topsheet “adjacent,” that is,
“next to; adjoining,” the body facing surface of the fluid storage layer does
not account for the claim limitation specifying the location of the odor
reduction layer as “disposed at the body facing surface side of the fluid
storage layer” and further separated therefrom by “an isolation means”
which can be “a layer.” Br. 5; see below pp. 4-5. Thus, in the context of the
claim language and in light of the written description in the Specification,
the term “adjacent” is used in claim 1 in the sense of its other definition:
“close to; lying near.”' Spec., e.g., 5:20-21. Therefore, we agree with the

Examiner’s interpretation of the term “adjacent.” Ans. 5-6.

' See, e.g., adjacent, The American Heritage Dictionary of The English
Language 21 (4th ed., Boston, Houghton Mifflin Company, 2000).
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The transitional term “comprising” opens claim 1 to encompass any
additional layers and materials. See, e.g., Vehicular Techs. Corp. v. Titan
Wheel Int'l, Inc., 212 F.3d 1377, 1383 (Fed. Cir. 2000); In re Baxter,

656 F.2d 679, 686 (CCPA 1981) (“As long as one of the monomers in the
reaction is propylene, any other monomer may be present, because the term
‘comprises’ permits the inclusion of other steps, elements, or materials.”).
Thus, the transitional term “comprising” opens claim 1 to include an article
containing an additional fluid storage layer between the topsheet and the
odor reduction layer. Indeed, there is no claim limitation specifying the
relationship between the specified topsheet and the specified odor reduction
layer, and even with the additional fluid storage layer, the specified fluid
storage layer would still be “adjacent” the topsheet as we interpreted this
claim term above.

Claim 1 specifies “isolation means . . . for isolating the
metalphthalocyanine material from contacting at least a part of the
superabsorbent material,” which constitutes means-plus-function language
invoking the strictures of 35 U.S.C. § 112, sixth paragraph. See, e.g., Texas
Digital Sys., Inc. v. Telegenix, Inc., 308 F.3d 1193, 1208 (Fed. Cir 2002),
and cases cited therein. An issue raised by the record is whether the
“corresponding structure and equivalents thereof” disclosed in the written
description in the Specification include non-woven fabrics which are secured
together by latex. See Marcus, col. 9, 1l. 1-2; see below p. 7. See, e.g., In re
Donaldson Co., 16 F.3d 1189, 1195 (Fed. Cir. 1994) (en banc). Appellants

disclose in the Specification that “[t]he isolation means can be formed by
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any structure which can work for the isolation of the metalphthalocyanine
martial from the superabsorbent material.” Spec.

16:4-5; see also 16:5-8. “In a preferred embodiment, the isolation means is
an interposed material disposed between the odor reduction layer and the
superabsorbent material,” and “[p]referred interposed materials” include,
among other things, “nonwoven webs” and “films. Spec. 16:8-12. “In a
preferred embodiment, the isolation means is a . . . nonwoven layer which is
disposed between the fluid storage layer and the odor reduction layer.”
Spec. 16:13-14. On this record, we find that the preferred embodiments
disclosed in the Specification for “isolation means” include nonwoven layers
and films and thus, combinations thereof, which in our opinion constitute
disclosed “corresponding structure and equivalents thereof.””

Dependent claim 8 limits the articles encompassed by claim 1 by
specifying “wherein the odor reduction layer further comprises a viscosity
control agent.” “The viscosity control agent functions to further promote
uniform dispersion of the metalphthalocyanine material on the surface of
the carrier means and permeation of the metalphthalocyanine material into
the surface region of the carrier means.” Spec. 10:6-9. The “odor
reduction layer includes a carrier means which holds or keeps the

metalphthalocyanine material within the fluid storage layer through

® Neither the Examiner nor Appellants determined the “corresponding
structure in the specification and equivalents thereof.” See, e.g., Donaldson,
16 F.3d at 1195 (“[T]he PTO was required by statute to look to Schuler’s
specification and construe the ‘means’ language recited in the last segment of
claim 1 as limited to the corresponding structure in the specification and
equivalents thereof.”); 37 C.F.R. § 41.37(c)(1)(v) (2006) (the “corresponding
structure” must be identified in the “Summary of claimed subject matter”).
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physical or chemical bonds,” wherein the “carrier means” can be “[a]ny
material known in the art” including, among other things, “fibrous
material.” Spec. 8:9-20. We find no basis in the language of claim 8 or in
the written description of the Specification to read any exemplified
“viscosity control agent” for any particular “carrier means” as a limitation
into claim 8. Spec, e.g., 8:9 to 12:22. See, e.g., In re Zletz, 893 F.2d 319,
321-22 (Fed. Cir. 1989). Thus, in light of the disclosure in the
specification, we reasonably interpret “viscosity control agent” to include
any aqueous solution that controls the viscosity of the metalphthalocyanine
metal to any extent in applying it to the surface and surface region of a
“fibrous material” carrier for that material.

Dependent claim 9 specifies that “the topsheet includes the odor
reduction layer.” The difficulty here is that claim 1 specifies “a topsheet”
and “an odor reduction layer disposed at the body-facing surface side of the
fluid storage layer” as separate layers. We determine the disclosure of the
term “layer” in the Specification does not provide for the incorporation of
the odor reduction layer as part of the topsheet: “[h]erein, ‘layer’ does not
necessarily limit the element to a single strata of material in that a layer may
actually comprise laminates or combinations of sheets or webs of the
requisite types of materials.” Spec. 4:23-25. We further determine the
disclosure “[i]n a preferred embodiment, the top sheet includes and works as
the odor reduction layer of the present invention,” does not provide for a
separate odor reduction layer as claimed in claim 1 on which claim 9
depends. Spec. 6:4-5. Thus, a reasonable, non-speculative interpretation of

the language of claim 9 in the context of the language of claim 1 and the
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disclosure in the Specification is that the odor reduction layer is directly
adjacent, that is, directly next to, the topsheet.

We find Marcus would have disclosed to one of ordinary skill in this
art the embodiment of an adsorbent article, with reference to Figure 2, which
has the layers, in order: permeable layer or topsheet 12; fluid storage layers
16 which contain superabsorbent particles 18; and, in the center of fluid
storage layer 16, a sandwich layer formed by permeable nonwoven fabrics
20, 22 around odor absorbent siliceous molecular sieve material, wherein
“[f]abrics 20, 22 are secured together by latex.” Marcus col. 8,

1. 57 to col. 9, 1. 2. “Alternatively, fabrics 20 and 22 may be positioned
immediately adjacent the bottom or the top of the interior of the” article.
Marcus col. 9, 11. 2-4. Marcus discloses the absorbent articles can be, among
other things, disposable diapers and sanitary napkins.

We find Hasebe would have disclosed to one of ordinary skill in this
art the use of metalphthalocyanine materials as odor absorbing material for
absorbent fibrous bedding material. Hasebe, e.g., abstract and cols. 1-3. An
aqueous solution of an iron phthalocyanine material is used to apply the
material to the fibrous bedding materials. Hasebe, e.g., col. 4, 11. 14-19 and
62-67.

We determine the combined teachings of Marcus and Hasebe, the
scope of which we determined above, provide sufficient evidence supporting
the Examiner’s case that the claimed invention encompassed by claims 1, 8,
and 9 as we interpreted these claims above, would have been prima facie
obviousness to one of ordinary skill in the absorbent article arts familiar with

materials used to reduce odor in the articles. We agree with the Examiner
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that the absorbent article illustrated in Marcus’s Figure 2 has the sandwich
layer 20, 22 containing the odor reduction material in a position falling
within the limitations of claim 1. Ans. 3 and 5-6. We further determine
Marcus would have taught that the sandwich layer 20, 22 containing the
odor reduction material can be positioned next to the topsheet 12; in other
words, between topsheet 12 and fluid storage layer 16. This position of the
odor reduction layer is encompassed by claims 1 and 9.

Thus, as the Examiner contends, the difference between the claimed
absorbent articles of claims 1, 8, and 9 and the absorbent article of
Marcus’s Figure 2 is that the claimed article contains a
metalphthalocyanine material as the odor reduction material while Marcus
discloses siliceous molecular sieve material. Ans. 3. On this record, we
agree with the Examiner’s determination that, prima facie, one of ordinary
skill in this art would have substituted Hasebe’s metalphthalocyanine
material for the siliceous molecular sieve material in Marcus’ sandwich
layer 20, 22 in the reasonable expectation of obtaining the same or similar
results with respect to the reduction of odor in an absorbent article. With
respect to claim 8, prima facie, Hasebe would have taught this person to
apply the metalphthalocyanine material to the surface and surface region of
the fibrous material of layers 20, 22 with an aqueous solution, wherein the
aqueous solution falls within the “viscosity control agent” limitation as we
interpreted this claim above. Thus, prima facie, one of ordinary skill in this
art would have applied Hasebe’s metalphthalocyanine material to Marcus’s

nonwoven fibrous material 20, 22 using an aqueous solution.
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Accordingly, we are of the opinion that, prima facie, one of ordinary
skill in this art routinely following the combined teachings of Marcus and
Hasebe would have reasonably arrived at a claimed absorbent article
encompassed by claims 1, 8, and 9, including all of the limitations thereof
arranged as required therein, without recourse to Appellants’ Specification.
See, e.g., KSR Int’l Co. v. Teleflex Inc., 127 S. Ct. 1727, 1739 (2007) (“when
a patent claims a structure already known in the prior art that is altered by
mere substitution of one element for another known in the field, the
combination must do more than yield a predictable result”); In re Siebentritt,
372 F.2d 566, 567-68 (CCPA 1967) (express suggestion to interchange
methods which achieve the same or similar results is not necessary to
establish obviousness); see also In re Kahn, 441 F.3d 977,

985-88 (Fed. Cir. 2006); In re O ’Farrell, 853 F.2d 894, 903-04 (Fed. Cir.
1988) (“For obviousness under § 103, all that is required is a reasonable
expectation of success.” (citations omitted)); In re Keller, 642 ¥.2d 413, 425
(CCPA 1981) (“ [T]he test [for obviousness] is what the combined teachings
of the references would have suggested to those of ordinary skill in the
art.””); In re Sovish, 769 F.2d 738, 743 (Fed. Cir. 1985) (skill is presumed on
the part of one of ordinary skill in the art); In re Bozek, 416 F.2d 1385, 1390
(CCPA 1969) (“Having established that this knowledge was in the art, the
examiner could then properly rely, as put forth by the solicitor, on a
conclusion of obviousness ‘from common knowledge and common sense of
the person of ordinary skill in the art without any specific hint or suggestion

in a particular reference.’”).



Appeal 2008-2023
Application 11/079,042

Upon reconsideration of the record as a whole in light of Appellants’
contentions, we are of the opinion that Appellants have not successfully
rebutted the prima facie case. We have carefully considered Appellants’
contentions with respect to the interpretation of the terms of claim 1 and the
teachings of Marcus and remain of the view we expressed in these respects
above. Br. 3-6. We disagree with Appellants that a “viscosity control
agent” must be “an additive to a liquid” as it can be any liquid which
performs the functions for this “agent” specified in the Specification as we
determined above. Br. 6-7. Furthermore, contrary to Appellants’
contention, we remain of the view that one of ordinary skill in this art would
have used Hasebe’s aqueous solution to apply the metalphthalocyanine
metal on Marcus’s nonwoven fibrous material 20, 22. Br. 7. Finally, with
respect to claim 9, we remain of the view that the same encompasses
absorbent articles with an odor reduction layer directly next to the topsheet,
and thus, contrary to Appellants’ contentions, the claimed article is prima
facie obvious over the combined teachings of Marcus and Hasebe for the
reasons we expressed above.

Accordingly, based on our consideration of the totality of the record
before us, we have weighed the evidence of obviousness found in the
combined teachings of Marcus and Hasebe with Appellants’ countervailing
evidence of and argument for nonobviousness and conclude that the claimed
invention encompassed by appealed claims 1 through 13 would have been
obvious as a matter of law under 35 U.S.C. § 103(a).

The Primary Examiner’s decision is affirmed.
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No time period for taking any subsequent action in connection with
this appeal may be extended under 37 C.F.R. § 1.136(a)(1)(iv).
AFFIRMED

Is/cam

THE PROCTER & GAMBLE COMPANY
GLOBAL LEGAL DEPARTMENT — IP
SYCAMORE BUILDING —-4TH FLOOR
229 EAST SIXTH STREET
CINCINNATI, OH 45202

11



	DECISION ON APPEAL 
	AFFIRMED 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


