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DECISION ON REQUEST FOR REHEARING 
 

Appellants have requested rehearing of the Decision entered 

August 20, 2008.  This Decision affirmed the rejections of claims 1-20 under 

35 U.S.C. § 103(a).  
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STATEMENT OF THE CASE 

The Examiner rejected claim 1 under 35 U.S.C. § 103(a) as obvious 

over Arakawa (EP 0 752 239 A1, Jan. 8, 1997) in view of Tritsch (US 

3,930,503, Jan. 6, 1976) (Ans. 3).  In affirming this rejection, we found that 

“Arakawa’s fastener could be folded in the opposite direction to the manner 

depicted on page 8 of the Appeal Brief by moving adhesive layer 11 in the 

clockwise direction towards the A2 releasing agent layer 3” (Decision 9).   

Appellants contend that the “Examiner did not suggest clockwise 

folding during prosecution and it was not articulated in his Answer” (Req. 

Reh’g 3).  Therefore, Appellants contend that they were “not given an 

opportunity to present comments on this combination and/or respond to the 

reasons given in support thereof” (id.).  In addition, Appellants contend that 

“the Board-proposed alternative folding pattern would not be suitable for use 

and thus not obvious” (id.). 

ISSUE 

Have Appellants shown that we misapprehended or overlooked points 

in rendering the Decision? 

FINDINGS OF FACT 

1. Claim 1 is directed to a fastener having, inter alia, a landing 

section releasably attached to a second attachment section.   

2. In the Examiner’s Answer, the Examiner found that Arakawa 

describes a “landing section (C) [that] is capable of being releasably attached 

to the second attachment section (3, 8, A[2]),” but that “Arakawa does not 

expressly disclose that the device . . . is in this specific pre-installed 

condition” (Ans. 4-5).   
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3. The Examiner also found that Tritsch teaches “a diaper having a 

fastener folded back in such a configuration before use” (id. at 5).   

4. The Examiner concluded that it would have been obvious “to 

employ the folded configuration of Tritsch to the device of Arakawa in order 

to protect the fasteners during manufacturing and handling” (id.).   

5. Arakawa Figure 10 is reproduced below: 

 
This figure depicts fixing tape comprising a central “portion B formed by a 

stretch film 7” and “portions A1 and A2 composed of a composite of the 

stretch film 7 and non-stretchable films 8 at both the end portions thereof.”  

Adhesive layers 2 are “on one surface of each of . . . portions A1 and A2” 

and releasing agent layers 3 are “on each of the other surfaces.”  Release 

tape C is on adhesive layer 2 of portion A1 and is composed of a base 

material 9 having a releasing agent layer 10 on one surface and an adhesive 

layer 11 on the other surface, such that releasing agent layer 10 is in contact 

with adhesive layer 2 of portion A1.  (Arakawa 5: 12-19.) 

6. Assuming Arakawa’s central portion 7(B) is of sufficient 

length, adhesive layer 11 of tape C (“the landing section”) can be releasably 

attached to releasing agent layer 3 of section A2 (“the second attachment 
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section”) by moving adhesive layer 11 in either the clockwise or 

counterclockwise directions (Arakawa, Fig. 10). 

7. In setting forth his Grounds of Rejection, the Examiner did not 

specify whether the adhesive layer 11 was being moved in the clockwise or 

counterclockwise direction (Ans. 3-5; see also Final Rej. 3-5). 

8. In responding to the rejection, Appellants set forth arguments 

that the configuration that would result from moving adhesive layer 11 in the 

counterclockwise direction would not have been obvious (App. Br. 8-9). 

9. In responding to these arguments, the Examiner did not point 

out that alternatively the adhesive layer 11 can be moved in the clockwise 

direction towards the A2 releasing agent layer 3 (Ans. 7-11). 

10. In rendering our Decision, we found that, “[b]y moving 

adhesive layer 11 in the clockwise direction towards the A2 releasing agent 

layer 3, adhesive layer 11 could be releasably attached to the A2 releasing 

agent layer 3 while the A2 adhesive layer 2 remains exposed and therefore 

not adhered to film 7” (Decision 9).   

11. We also found that, “[b]ecause the A2 adhesive layer 2 remains 

exposed when the tape is folded, by attaching the fastener to the diaper via 

the A2 adhesive layer 2, it would not be necessary to unfold the tape in order 

to fasten it to the diaper” (id. at 12). 

ANALYSIS 

As pointed out by Appellants, the Examiner did not specifically 

mention clockwise folding in the Examiner’s Answer (Findings of Fact 

(FF) 7 & 9).  However, given that Arakawa’s tape can clearly be folded in 

either the clockwise or counterclockwise directions in order to releasably 
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attach adhesive layer 11 to the A2 releasing agent layer 3 (FF 6), we do not 

agree that Appellants were “not given an opportunity to present comments 

on this combination” (Req. Reh’g 3).  We provide the following comments 

to Appellants’ substantive remarks. 

Appellants argue that, to the best of their understanding, the clockwise 

folding pattern would result in the following construction: 

 
(Req. Reh’g 3).  This diagram depicts the result of a proposed pattern for 

folding Arakawa’s tape set forth in the request for rehearing. 

Although we agree that clockwise folding could result in this 

construction, this diagram does not conform to the folding pattern we 

described in the Decision.  In particular, we described a folding pattern in 

which the adhesive layer 11 is releasably attached to the A2 releasing agent 

layer 3 while the A2 adhesive layer 2 remains exposed, such that the A2 

adhesive layer 2 could be attached to a diaper without unfolding the tape 

(FF 10-11).  In contrast, Appellants’ diagram appears to result in an exposed 

adhesive layer 11 on the bottom of the diagram and the A2 adhesive layer 2 

is proximate to (if not attached to) the A1 releasing agent layer 3. 

Appellants set forth arguments as to why the depicted “folding pattern 

would not be suitable for use and thus not obvious” (Req. Reh’g 3).  

However, because Appellants’ diagram does not depict the clockwise 
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folding pattern described in our Decision, we are not persuaded by these 

arguments. 

In an effort to avoid any further confusion, we set forth the following 

diagram to illustrate the clockwise folding pattern described in our Decision: 

 
The figure above depicts folded tape attached to a diaper, as in Figure 3 of 

Tritsch.  Because we based this figure on Tritsch Figure 3 (and merely 

changed the reference characters to conform with Arakawa), it does not 

separately depict the various layers of sections C and A1.  Instead, each of 

these multilayer structures is depicted by a single layer identified as C and 

A1, respectively.   

In this configuration, section C (specifically adhesive layer 11 thereof) 

can be separated from the A2 releasing agent layer 3, the tape can then be 

unfolded, and adhesive layer 11 can be attached to the opposite end of a 

diaper.  Because this configuration does not result in a landing section (i.e., 

tape C) that would not pivot during deployment, the substantive arguments 

raised in the request for rehearing do not apply to this configuration.   

CONCLUSION 

Appellants’ Request has been granted to the extent that the Decision 

has been reconsidered, but such request is denied with respect to making any 
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modifications to the Decision affirming the Examiner’s rejection under 35 

U.S.C. § 103(a). 

REHEARING DENIED 

 

lp 

 

Brian G. Bembenick 
Avery Dennison Corporation 
Bldg. 22-D 
8080 Norton Parkway 
Mentor OH 44060 
 

 

7  


	UNITED STATES PATENT AND TRADEMARK OFFICE 
	DECISION ON REQUEST FOR REHEARING 
	STATEMENT OF THE CASE 
	ISSUE 
	FINDINGS OF FACT 
	ANALYSIS 
	CONCLUSION 


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


