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DECISION ON APPEAL 

This is an appeal under 35 U.S.C. § 134 involving claims to a pan 

liner.  The Examiner has rejected the claims as obvious.  We have 

jurisdiction under 35 U.S.C. § 6(b).  We affirm.
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BACKGROUND 

“The food preparation industry relies heavily on non-disposable 

cookware for both hot and cold food preparation.  Such cookware is 

typically used, re-used, scrubbed and washed several times during a 

workday. …What is needed in the art is a low cost solution to the problems 

associated with cleaning soiled cookware” (Specification 1-2).  The 

Specification discloses a “contoured pan liner [that] overcomes and 

alleviates the above and other problems in the art” (id. at 2). 

DISCUSSION 

1.  CLAIMS 

Claims 10-15 are on appeal.  Claims 16-29 are also pending but have 

been withdrawn from consideration by the Examiner (Appeal Br. 2).  Claims 

10 and 13 are representative. 

Claim 10:  A temperature resistant, food compatible pan liner 
configured to removably line a pan, the liner comprising:          

a first pan liner side panel having a first upper edge;          
a second pan liner side panel having a second upper edge, 
the second side panel sealed to the first side panel along at least one 

seam,  
the first side panel, second side panel and at least one seam forming 

an interior region having an opening along the first and second upper edges, 
and  

wherein at least one of the first and second side panels comprises a 
plastic laminate, comprising a heat sealable polyolefin inner layer and a 
nonheat sealable, temperature resistant material exterior layer.  

 
Claim 13:  The temperature resistant, food compatible pan liner in 

accordance with claim 10, further comprising a second seam joining the first 
and second side panels, the second seam defining an arcuate path along at 
least a lower portion of the interior region. 

 

2  



Appeal  2008-4199  
Application  10/000,948 
 
 

                                          

2.  OBVIOUSNESS I 

Claims 10-14 stand rejected under 35 U.S.C. § 103(a) as obvious in 

view of Gatward,1 Garrill,2 and Podvin. 3  The claims have not been argued 

separately and therefore stand or fall together.  37 C.F.R. § 41.37(c)(1)(vii).  

The Examiner relies on Gatward as disclosing a bag that “may be 

made as a laminate . . . [but] doesn't disclose the specific 

polyester/polyolefin laminate” (Answer 3).  The Examiner relies on Garrill 

as disclosing “a bag with a polyester/aluminum/polyethylene laminate . . . 

wherein the outer polyester layer is a protective layer and the inner 

polyethylene layer is a heat sealable layer” (id.).  The Examiner concludes 

that it “would have been obvious to replace the laminate of Gatward with the 

laminate of Garrill to provide a laminate with a protective layer as well as an 

easily heat sealable layer” (id.).  

The Examiner cites Podvin in case “it should be deemed that the 

polyester layer [of Garrill] doesn't sufficiently teach a temperature resistant 

layer” (id.).  The Examiner finds that “Podvin teaches a film with a 

polyester/polyethylene laminate for packaging food”, where the “polyester 

outer layer is disclosed to be flame resistant” and the “polyethylene inner 

layer is disclosed to be heat sealable” (id. at 3-4).  The Examiner concludes 

that it “would have been obvious to replace the laminate of Gatward with the 

laminate of Podvin to provide a laminate with a temperature resistant layer 

as well as an easily heat sealable layer” (id. at 4). 

 
1 Gatward, US 4,677,684, Jun. 30, 1987 
2 Garrill et al., US 6,119,853, Sep. 19, 2000 
3 Podvin, US 3,850,716, Nov. 26, 1974 
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We conclude that the Examiner has set forth a prima facie case that 

claim 10 would have been obvious to one of ordinary skill in the art.  

Gatward discloses “a bag for a generally circular food products comprising 

two superimposed sheets bonded together or integrally joined along side and 

bottom edges and open along top edges” (Gatward, col. 1, ll. 26-30).  Fig. 2 

of Gatward is set forth below. 

 
Fig. 2 shows a bag with sealed sides, a sealed bottom edge, and an open top 

edge; the edges are curved where the side and bottom edges meet.  Gatward 

also discloses that the bag “may be made of any suitable material” (id. at col. 

1, ll. 60-66), including “poly-alkylene film, . . . paper, paper/plastic 

laminates, etc.” (id. at col. 1, l. 66; col. 2, ll. 3-4). 

Garrill discloses a package for storing a metered dose inhaler (Garrill, 

col. 1, ll. 5-23).  Garrill also discloses that  

the flexible packaging material preferably comprises a non-
thermoplastic substrate (such as a metal foil or a polymer such 
as a polyester) and a heat sealable layer disposed thereon. The 
heat sealable layer is usually disposed on the inner surface of 
the assembled package.  The substrate may also have an 
additional protective layer on the surface opposite the heat 
sealable layer.  An example of a particularly useful foil 
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laminate is a polyester film adhesively laminated to aluminum 
foil adhesively laminated to Ionomer (SURLYNTM) film, for 
example, 12 μ polyester/9 μ aluminum/50 μ ionomer film. 
 

(Id. at col. 5, ll. 41-54.)   

We agree with the Examiner that it would have been prima facie 

obvious to one of skill in the art to combine the teachings of Gatward and 

Garrill and thereby arrive at the invention of claim 10.  Claim 10 defines a 

container having two side panels sealed to each other along a seam, such that 

the side panels and the seam form an interior region having an opening at the 

upper edge of the side panels.  Claim 10 also requires that the container is 

temperature resistant and food compatible and that at least one of the side 

panels comprises a plastic laminate comprising a heat sealable polyolefin 

inner layer and a nonheat sealable, temperature resistant exterior layer. 

Gatward discloses a food storage container that has two side panels 

sealed to each other along a seam, such that the side panels and the seam 

form an interior region having an opening at the upper edge of the side 

panels, and that may be made of laminated materials.  Garrill discloses a 

container (for storage of an inhaler device) made of laminated material that 

comprises a heat sealable polyolefin layer (e.g., polyethylene; Garrill, col. 5, 

ll. 61-66) and layers of metal foil and/or polyester (id. at col. 5, ll. 43-53).   

We agree with the Examiner that it would have been obvious to a 

person of ordinary skill in the art to modify Gatward’s bag by making it 

from the laminate disclosed by Garrill, because doing so is merely using 

Garrill’s laminate for its known purpose of making a container, albeit one 

shaped differently from the one disclosed by Garrill.   
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“The combination of familiar elements according to known methods 

is likely to be obvious when it does no more than yield predictable results.”  

KSR Int’l Co. v. Teleflex Inc., 127 S. Ct. 1727, 1739 (2007).  “[W]hen the 

question is whether a patent claiming the combination of elements of prior 

art is obvious,” the relevant question is “whether the improvement is more 

than the predictable use of prior art elements according to their established 

functions.”  Id. at 1740.  The use of Garrill’s laminate in Gatward’s bag 

appears to be nothing more than the use of known elements for their known 

purpose, and therefore would have been obvious in the absence of evidence 

that the combination produces an unpredictable result. 

The container suggested by the cited references would inherently meet 

the limitations of being “temperature resistant” and “food compatible” 

because the outer aluminum and/or polyester layers are known in the art to 

be temperature resistant.  For example, Podvin discloses that 

polyethylene/polyester films “find extensive use in boil-in-bag pouches and 

for packaging such diverse foodstuffs as coffee, shrimp and sauces” (Podvin, 

col. 1, ll. 47-51).  Both Podvin and the instant Specification indicate that 

polyethylene is an appropriate, food-compatible material for the inner layer 

(see Spec. 2-3).   

Appellants argue that “Gatward, Garrill and Podvin all relate to bags 

for holding articles. . . . None of these references teach or suggest a pan 

liner, particularly a pan liner having a laminate construction for high 

temperature food applications” (Appeal Br. 4).   

We are not persuaded by this argument.  “[W]here a patentee defines 

a structurally complete invention in the claim body and uses the preamble 
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only to state a purpose or intended use for the invention, the preamble is not 

a claim limitation.”  Rowe v. Dror, 112 F.3d 473, 478 (Fed. Cir. 1997).  

Claim 10 recites a structurally complete invention.  The statement in the 

preamble that the claimed product is a pan liner is a statement of intended 

use and not a claim limitation.  Moreover, Gatward’s bag has first and 

second side panels with an opening as recited in claim 10.  Appellants have 

not distinguished the claimed “pan liner side” panels from the bag sides 

sheets described by Gatward.  

Appellants also argue that although Garrill discloses an “inner 

polyethylene layer that is heat sealable, it does NOT teach the outer layer 

being a heat resistant layer.  The outer layer is simply described as a 

polyester or a metal foil (‘protective’)” (Appeal Br. 5). 

We are not persuaded by this argument.  The instant Specification 

itself provides evidence that polyester is a temperature resistant material.  

See pages 2-3 (“a non-heat sealable temperature resistant polyester as an 

outer laminate layer”).  Podvin confirms that polyethylene/polyester films 

were known to be useful for “boil-in-bag pouches” (Podvin, col. 1, ll. 47-

51).  The polyester layer of the container suggested by the cited references 

would be inherently temperature resistant. 

Appellants further argue that “since Garrill is focused on product 

packaging (non-food and cold), there is no motivation to combine Garrill 

with the other references” (Appeal Br. 5).   

We are not persuaded by this argument because, for the reasons 

discussed above, we find that one of ordinary skill in the art would have 

been motivated to combine the features of the products disclosed by 
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Gatward and Garrill.  To the extent that Appellants are arguing that the cited 

references are non-analogous art, we disagree.  In determining whether the 

references are from nonanalogous arts, the question is whether the 

inventions disclosed by Gatward and Garrill are in the same field of 

endeavor or reasonably pertinent to a particular problem.  See In re Clay, 

966 F.2d 656, 658 (Fed. Cir. 1992).  Since both references relate to product 

container pouches, we agree with the Examiner that they are not from non-

analogous arts.  

3.  OBVIOUSNESS II 

Claims 13 and 15 stand rejected under 35 U.S.C. § 103(a) as obvious 

in view of Gatward, Garrill and Devey.4  The claims have not been argued 

separately and therefore stand or fall together.  37 C.F.R. § 41.37(c)(1)(vii).   

The Examiner cites Gatward and Garrill for the disclosures discussed 

above, and relies on Devey as disclosing “a liner as shown in Fig. 3 with a 

fold line (folded bottom edge 36) between first and second seams (side edge 

seams 34)” (Answer 4).  The Examiner concludes that it “would have been 

obvious to modify the method of manufacture of Gatward and the product 

made by Gatward to be made with the first and second panels connected at a 

bottom fold line to assist in aligning the panels and keeping the panels from 

being separated before the seaming operation in which two side seams are 

applied to both ends of the fold line” (id.). 

We agree with the Examiner’s reasoning and conclusion. 

 
4 Devey, US 4,951,875, Aug. 28, 1990 
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Appellants argue that Devey does not cure the deficiencies of Gatward 

and Garrill for failing to suggest the limitations of a pan liner or a laminate 

construction for high temperature food applications (Appeal Br. 5-6).   

 We are not persuaded by this argument for the reasons set forth above. 

Appellants also argue that the “motivation to combine Garrill (as a 

cold, non-food packaging based reference) with Gatward (bag for a food 

product) or Dover [sic] (spray gun liner) is clearly lacking” because these 

are different applications and the modification of Devey or Garrill to make it 

food compatible would change the mode of operation of Devey or Garrill, 

respectively. (Appeal Br. 6.) 

We are not persuaded by this argument.  Gatward is directed to a food 

storage pouch and Garrill and Devey disclose methods and materials for the 

construction of pouches.  Thus, Gatward, Garrill, and Devey are all directed 

to storage pouch materials and manufacture.  The combination of the 

references are not relied on to make the pouches of Devey and Garrill food 

compatible, but rather to apply the materials and methods to the food storage 

pouch of Gatward in a food compatible way. 

SUMMARY 

The Examiner’s rejections are supported by the preponderance of the 

evidence of record.  We therefore affirm the rejection of claims 10-15 under 

35 U.S.C. § 103(a).   

 No time period for taking any subsequent action in connection with 

this appeal may be extended under 37 C.F.R. § 1.136(a). 
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AFFIRMED 

 

 

 

 

 

cdc 

 

CANTOR COLBURN, LLP 
20 Church Street 
22nd Floor 
Hartford CT 06103 
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