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DECISION ON APPEAL 

                                           
1 Application 10/483,004, Glossy Tubes and Pipes, entered the national stage 
under 35 U.S.C. § 371 on 6 July 2004, based on PCT/EP02/07491, 
filed 2 July 2002, and claiming the benefit under 35 U.S.C. § 119 of 
European applications filed on 4 July 2001 and 5 July 2001.  The 
specification is referred to as the “004 Specification,” and is cited as “Spec.”  
The real party in interest is listed as TOTAL Petrochemicals Research Feluy.  
(Appeal Brief filed 24 January 2008 (“Br.”) 1.) 
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A. Introduction 

 Phillipe Marechal and Eric Maziers (“Marechal”) timely appeal under 

35 U.S.C. § 134(a) from the final rejection of claims 13-18, which are all of 

the pending claims, under 35 U.S.C. § 103(a) in view of Bullard.2  We 

AFFIRM-IN-PART. 

 The subject matter on appeal relates to hollow, high gloss articles 

made from metallocene-produced polyethylene. 

 Claim 13, the sole independent claim, is representative: 

Claim 13: 

A high gloss hollow article comprising 
a wall structure having an external surface and an internal 
surface defining 
an internal chamber having a diameter of from about 0.5 mm to 
about 250 mm, 
said wall structure comprising 

at least one layer comprising a metallocene produced 
polyethylene resin and having  
an external surface having a gloss of at least 40 as 
determined by the standard test of ASTM D2457-90. 

(Claims App., Br. 5; indentation and paragraphing added.) 

B. Findings of Fact 

 Findings of fact ("FF") throughout this Decision are supported by a 

preponderance of the evidence of record. 

                                           
2 Edward M. Bullard and Thomas A. White, Clear High Molecular Weight 
Film, U.S. Patent 5,989,725 (1999). 
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 The 004 Specification 

1. According to the 004 Specification, “[t]he present invention provides 

single layer or multi-layer plastic sheets or pipes or tubes or connector joints 

or hollow items, for which the external layer consists essentially of a 

metallocene-produced polyethylene . . . ”.  (Spec. 3:19-21.) 

 Bullard 

2. Bullard teaches films said to be particularly useful in “bags used for 

consumer self-packaging applications such as are common in the produce 

sections of supermarkets.”  (Bullard 1:12-15.) 

3. More particularly, Bullard teaches that “[t]he present invention is a 

multilayered film which has both strength and clarity.  The inventive film 

comprises first and second outer film layers, . . . .”  (Bullard 1:49-51.) 

4. Bullard describes a sample multilayer film comprising a metallocene-

produced polyethylene having a gloss of 43.4 %, as measured by 

ASTM D2457.  (Bullard 6: Table 2, last line.) 

C. Discussion 

 The burden is on Marechal, as the Appellant, to demonstrate 

reversible error in the Examiner’s rejection. 

 The Examiner finds that Bullard describes high gloss hollow articles, 

namely bags, comprising a wall structure comprising a metallocene-

produced polyethylene having a gloss greater than 40 as measured by 

ASTM D2457-90.  (Ans. 3.)  The Examiner finds further that Bullard does 

not disclose the diameter of the bag, but concludes that dimensions in the 

recited range would have been obvious in view of the items the bag is 
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intended to hold (Id. at 4.)  Regarding claim 17, which depends from 

claim 13 and requires that “the wall structure is formed of a single layer,” 

the Examiner finds that “the multilayer wall structure of Bullard et al. ‘is 

formed of a single layer’ because it comprises layers (and therefore, it 

comprises a layer, and is therefore ‘formed of a single layer.’”  (Id.)   

 Marechal objects that “Bullard does not teach an article having a 

diameter at all.”  (Br. 3.)  Marechal objects further that the claims were 

amended to clarify that the hollow article is directed to pipes and tubes.  (Id.)  

Marechal objects further that the bags taught by Bullard do not have a 

diameter as defined by the Houghton Mifflin dictionary, i.e., “a straight line 

segment passing through the center of a figure, especially of a circle or 

sphere, and terminating at the periphery.”  (Id.)  Marechal objects further 

that Bullard does not teach an embodiment having a wall structure formed of 

a single layer as required by claim 17.  (Br. 3.)  Marechal does not raise any 

other objections to the Examiner’s findings of fact or conclusions of law. 

 On the present record, Claims 13-16 and 18 stand or fall with 

claim 13, while claim 17 stands separately.  37 C.F.R. § 41.37(c)(1)(vii).3   

 
3 37 C.F.R. § 41.37(c)(1)(vii) reads in relevant part, 

When multiple claims subject to the same ground of rejection 
are argued as a group by appellant, the Board may select a 
single claim from the group of claims that are argued together 
to decide the appeal with respect to the group of claims as to the 
ground of rejection of the basis of the selected claim alone.  
Notwithstanding any other provision of this paragraph, the 
failure of appellant to separately argue claims which appellant 
has grouped together shall constitute a waiver of any argument 
that the Board must consider the patentability of any grouped 
claim separately. 
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 Marechal’s arguments with respect to claim 13 are without merit.  As 

our reviewing court has instructed repeatedly, “during examination 

proceedings, claims are given their broadest reasonable interpretation 

consistent with the specification.”  In re Hyatt, 211 F.3d 1367, 1372 (Fed. 

Cir. 2000).  Bags, particularly when they are at least partially open or when 

they contain articles, are “hollow.”  And bags in any state may fairly be said 

to have a diameter.  The language of claim 13 does not limit the recited 

hollow article to a tube or pipe.  Moreover, the 004 Specification refers in 

the first sentence to “tubes or hollow items” in a way that does not limit 

“hollow items” to the narrow class of pipes and tubes.  Marechal has not 

drawn our attention to any disclosure in the 004 Specification that defines 

the term “hollow article” in a way that excludes bags.  Accordingly, the 

rejection of claims 13-16 and 18 is AFFIRMED. 

 Regarding claim 17, Bullard teaches polymeric multilayer films and 

items made from such films.  (Bullard 1:49-51; FF 3.)  Thus, Bullard 

appears to distinguish between films that, although being a single sheet, are 

formed from multiple layers of different composition.  The Examiner has not 

directed our attention to any disclosure of single layer films by Bullard.  

Moreover, the Examiner has not directed our attention to any disclosure in 

the 004 Specification that indicates that indicates that the term “single 

layer,” as it appears in claim 17, refers to what elsewhere is referred to as a 

multilayer film.  Indeed, the 004 Specification uses the term “single layer” to 

identify a distinct class of articles, stating, “[t]he present invention provides 

single layer or multi-layer plastic sheets or tubes or connector joints or 

hollow items, for which the external layer consists essentially of a 

metallocene-produced polyethylene . . . ”.  (Spec. 3:19-21; FF 1.)  
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Marechal’s argument (Br. 3, ¶ 2) is consistent with the disclosure.  The 

Examiner’s argument that the multilayer films are single layers (Ans. 4) is 

mere sophistry that ignores the evidence of record.  Accordingly, the 

rejection of claim 17 is REVERSED. 

D. Summary 

 In view of the record and the foregoing considerations, it is: 

  ORDERED that the rejection of claims 13-16 and 18 under 

35 U.S.C. § 103(a) in view of Bullard is AFFIRMED; 

  FURTHER ORDERED that the rejection of claim 17 in view of 

Bullard is REVERSED; and 

  FURTHER ORDERED that no time period for taking any 

subsequent action in connection with this appeal may be extended under 

37 C.F.R. § 1.136(a). 

AFFIRMED-IN-PART 
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PL Initial: 
sld 
 
 
DAVID J. ALEXANDER 
FINA TECHNOLOGY  
P.O. BOX 674412 
HOUSTON, TX  77267-4412 
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