THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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Application 07/983, 173!

HEARD: OCTOBER 15, 1997

Before KIM.IN, WARREN and OWNENS, Adm nistrative Patent Judges.

OVNENS, Adm ni strative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal fromthe exam ner’s refusal to allow
clains 1-16 as anended after final rejection. These are all of

the clains in the application.

! Application for patent filed January 30, 1992.
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THE | NVENTI ON
Appel lants claima forage product sealed with tallow and a
met hod wherein forage is coated with tallow Cains 1 and 12 are
illustrative and read as foll ows:

1. A net hod of storing forage product in a mass having
exposed surfaces conpri sing:

coating all of the exposed surfaces with a nelted tall ow
conposi tion;

and allowi ng the conposition to cool to forma seal thereon

12. A weather-resistant mass of forage product the exposed
surfaces of which are sealed with a tallow conposition formng a
protective |ayer thereon at |east 1/4 inch thick.

THE REFERENCES

Chandl er et al. (Chandler) 3,468, 667 Sep. 23, 1969
Fassauer 3, 485, 635 Dec. 23, 1969
Wl r ab 4,327,537 May 4, 1982
Evans 5,156, 870 Cct. 20, 1992
| keda et al. (JP ‘752)23 61- 104752 May 23, 1986

(Japanese Kokai patent publication)

2During prosecution, this reference was referred to by its
appl i cation nunber, 59-223850.

3Qur discussion of this reference is based on an English
transl ation thereof, a copy of which is provided to appellants
with this decision.
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THE REJECTI ON

Clainms 1-16 stand rejected under 35 U . S.C. 8§ 103 as being
unpat ent abl e over either Wl rab or Fassauer, each taken with
JP * 752, Chandl er and Evans.

OPI NI ON

We have carefully considered all of the argunents advanced
by appellants and the exam ner and agree with appellants that the
af orenentioned rejection is not well founded. Accordingly, this
rejection will be reversed.

Wbl rab discl oses sealing a forage product such as bal es of
hay with “a sealer such as corn oil, soybean oil, digestible
paraffin or plastic in a liquid fornm (col. 3, lines 40-42).
Fassauer discloses sealing silage fromforage crops with
mcrocrystalline wax (col. 3, lines 34-42) or a blend of | ow
nol ecul ar wei ght pol yet hyl ene and paraffin wax (col. 5, lines 8-
14), and teaches that oil can be added to the sealant (col. 5,
lines 15-17).

Nei t her Wol rab nor Fassauer discloses sealing the forage
product using tallow. To renedy this deficiency, the exam ner
relies upon the conbi ned teachings of JP ‘752, Evans and

Chandl er.
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JP * 752 di scloses covering pet foods “such as cereals,
meats, neat by-products, dairy products, refined sugars,
vegetable oil lees, vitamns, mnerals, and the |ike” (page 2)
with “[alnimal oils and fats such as tallow, chicken fat, and the
i ke, and vegetable oils such as soybean oil” after the foods
have had their water contents adjusted by steam heating (page 3).
The purpose of the animal oils and fats is to inprove the taste
of the pet foods. See id.

Evans di scl oses conbi ni ng phosphoric acid or phosphate and
pol yphosphate salts with cane nol asses which is added to ani nal
feed such as whole oats and fl aked grains to increase their
palatability (col. 1, lines 23-25 and 55-66). Evans teaches that
the addition of the phosphoric acid or phosphate and
pol yphosphate salts results in the feed having a uniform gol den
brown col or rather than the spotted, dark brown col or usually

obt ai ned when cane nol asses is added to the feed, and i nproves

the free-flow ng characteristics of the feed (col. 1, line 66 -
col. 2, line 3). Evans further teaches that the addition of fats
such as soybean oil, tallow or soapstock to the feed, which are

desirable for increasing the nutritional value and free-fl ow
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characteristics of the feed, does not inhibit the formation of
t he gol den brown color (col. 1, lines 38-44; col. 2, lines 3-7).

Chandl er discloses controlling dust fromanimal feed by
applying to the feed “a m xture of one or nore food grade
straight chain aliphatic fatty acids or their salts, glyceryl
| actopal mtate in a surface-active effective anount and an
unctuous, safely ingestible liquid vehicle” (col. 1, lines
66- 70). Chandl er teaches that commercial fatty acids are used,
whi ch are “produced by the hydrolysis of such naturally occurring
oils as tallow, soybean oil, coconut oil, and cottonseed oil”
(col. 2, lines 37-39). Thus, the material applied to the feed
does not include tallow but, rather, includes a fatty acid
derived fromtall ow.

The exam ner argues that the applied references indicate
that it was well known in the art to use tallow in food coating
materials to effect preservation (answer, page 3). This argunent
is not well taken because none of the applied references which
di sclose tallow teach that the tallowis applied to the food for

t hi s purpose.
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The exam ner argues that it would have been obvious to one
of ordinary skill in the art, in view of the teachings of
JP ' 752, Evans and Chandler, to coat the forage products of
Wl rab and Fassauer with tallow to inprove their appearance and
pal atability (answer, pages 3-4). W are not persuaded by this
argunent because the exam ner has provided no evidence that such
a person woul d have consi dered i nproved appearance and i ncreased
pal atability to be desirable properties of the surface of a mass
of forage.

The exam ner argues that any coating would inherently act as
a barrier to climatic conditions for sone tinme (answer, pages 7-
8). W do not find this argunent to be convincing because, as
di scussed above, the exam ner has provided no evidence which
i ndi cates that one of ordinary skill in the art would have been
notivated to coat a mass of forage with tall ow.

For the above reasons, we conclude that the exam ner has not
carried his burden of establishing a prina facie case of

obvi ousness of appellants’ clained invention.
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DECI SI ON
The rejection of clains 1-16 under 35 U.S.C. § 103 as being
unpat ent abl e over either Wl rab or Fassauer, each taken with
JP * 752, Chandler and Evans, is reversed.

REVERSED

TERRY J. OWNENS
Adm ni strative Patent Judge

EDWARD C. KI M.I N )
Adm ni strative Patent Judge )
)
)
CHARLES F. WARREN ) BOARD OF PATENT
Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
)
)
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