THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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Appeal No. 95-2924
Appl i cation 08/061, 356!

ON BRI EF

Before KIM.IN, ELLIS and WALTZ, Adninistrative Patent Judges.

KIMLIN, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1-9,
all the clains in the present application. Caim1lis
illustrative:

1. An aerosol preparation conprising 1 to 4% by mass of
sodi um cronogl ycate suspended in a m xture of propellants

containing 0.3 to 2.0% by mass of a di spersing agent consisting
of ol eyl oleate.

! Application for patent filed May 14, 1993. According to
appel lants, this application is a continuation-in-part of
Application 07/789, 196, filed Novenber 8, 1991, now abandoned.
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The exam ner relies upon the follow ng references as

evi dence of obvi ousness:

Mygind et al. (Mygind) 4, 385, 048 May 24, 1983
G ohe 4,844,902 July 4, 1989
Purewal et al. (Purewal) 5,225, 183 July 6, 1993

(filed Jan. 30, 1991)
Appel lants’ clainmed invention is directed to an aerosol
preparation conprising sodiumcronogl ycate as the active agent
and ol eyl ol eate as the dispersing agent.

Appeal ed clainms 1-9 stand rejected under 35 U . S.C. § 103 as
bei ng unpatentabl e over Purewal in view of Gohe. In addition,
claims 7-9 stand rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Purewal and G- ohe in view of Mygind.

We have carefully reviewed the respective positions advanced
by appel lants and the exam ner, including appellants’
specification evidence of nonobviousness. As a result, we concur
wi th appellants that the cl ai med aerosol preparati on would not
have been obvious to one of ordinary skill in the art wthin the
meaning of 35 U S.C. 8§ 103 in view of the applied prior art.
Accordingly, for essentially the reasons expressed by appellants
in the principal and Reply Briefs on appeal, we will not sustain
the examner’'s rejections.

Purewal , the primary reference, discloses an aerosol
formul ati on conprising the presently clained active ingredient,
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sodi um cronogl ycate, and isopropyl nyristate as one of many
possi bl e surfactants. Purewal does not disclose appellants’
ol eyl oleate as a surfactant in the aerosol formulation. To
remedy this deficiency in Purewal the exam ner relies upon G ohe
as disclosing the “equival ency between isopropyl nyristate and
ol eyl oleate in terns of their spreading capacity of the
medi canents” (page 3 of Answer). Based on this equival ency of
i sopropyl nyristate and ol eyl ol eate as spreadi ng agents, the
exam ner concludes that the substitution of oleyl oleate for
i sopropyl nyristate in the aerosol of Purewal would have been
obvious to one of ordinary skill in the art.

The flaw in the exam ner’s reasoning is that Purewal teaches
the use of isopropyl nyristate as a surfactant in the aerosol
preparati on whereas G ohe teaches the equival ency of isopropyl

nmyristate and ol eyl oleate as spreading agents in liquid

formul ati ons. G ohe does not teach the use of isopropyl

nmyristate and ol eyl oleate as surfactants. |ndeed, at colum 5,
lines 52 et seq., G ohe expressly discloses a |list of surfactants

whi ch does not include either isopropyl nyristate or ol eyl

ol eate. Consequently, since Grohe teaches ol eyl ol eate as an
equi val ent for isopropyl nyristate as a spreading agent in liquid
formul ati ons, we cannot agree with the exam ner that G ohe

evi dences that one of ordinary skill in the art would have
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gl eaned from G- ohe that ol eyl ol eate woul d have been a suitable
replacenent for isopropyl nyristate in the aerosol formulation of
Purewal . As noted by appellants, although G ohe does disclose
spray or aerosol fornulations, such preparations do not include
ol eyl ol eate.

Furthernore, appellants’ specification includes conparative
data whi ch denonstrates that aerosol formulations conprising
ol eyl ol eate are superior to aerosol formulations conprising
i sopropyl nyristate with respect to nenbrane diffusion of the
active ingredient, sodiumcronoglycate. The exam ner has not
adequately refuted this objective evidence by noting that
Conposition “C’ according to the present invention al so contains
sorbitan trioleate, which is not included in the clained
conposition. This is so because the anpbunt of sorbitan trioleate
is a constant in Conposition “A” and Conposition “C’, and,
furthernore, the exam ner has not explained why the presence of
sorbitan trioleate woul d underm ne the superiority denonstrated
by ol eyl ol eate over isopropyl nyristate.

The exam ner cites Mygind in the rejection of clains 7-9 as
evi dence of the obviousness of using a propellant m xture.
However, Mygind fails to supply the requisite teaching that is

m ssing in the conbi ned di scl osures of Purewal and G ohe.
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I n conclusion, based on our review of the totality of

evi dence before us, the exam ner’s decision rejecting the

appeal ed clains is reversed.

REVERSED

EDWARD C. KI M.I N
Adm ni strative Patent Judge

JOAN ELLI S
Adm ni strative Patent Judge

THOVAS A. WALTZ
Adm ni strative Patent Judge
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