TH'S OPI NLON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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DECI SI ON ON  APPEAL

This is a decision on appeal fromthe final rejection of
claims 1 through 34, all the clains pending in the application.

The invention pertains to a guided fire control systemfor a
manual |y ai med gun

Representati ve i ndependent claim1l is reproduced as foll ows:

1. Afire control system conprising:

a manual |y ai med gun having a sighting device;

1
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means for acquiring a target, said acquiring neans di sposed
at a location renote fromsaid gun; and

means for determning a trajectory of the target with
respect to the gun and providing information relating to the
target to the sighting device of the gun such that an operator of
the gun can aimthe gun with respect to the sighting device to
hit the target when the gun is fired, said determ ning nmeans
being in communi cation with said acquiring neans and the sighting
devi ce.

The exam ner relies on the follow ng references:

Vol es 4,370,914 Feb. 1, 1983
Moor e 4,531, 052 Jul . 23, 1985
Boeck et al.(Boeck) 4,622, 458 Nov. 11, 1986
Frohock, Jr. 4,787, 291 Nov. 29, 1988

Jaquard et al. 4,922,801 May 8, 1990
(Jaquard)

Clains 1 through 34 stand rejected under 35 U S. C
103. As evidence of obviousness, the exam ner cites Frohock,

Jaquard and Boeck with regard to clains 1 through 10 and 23
t hrough 34, adding Moore with regard to clainms 11 through 19 and
additionally adding Voles with regard to clains 20 through 22.

Reference is made to the brief? and answer for the
respective positions of appellant and the exam ner.

CPI NI ON

We have carefully considered the evidence before us and,

based on that evidence, we will not sustain the rejection of

clains 1 through 34 under 35 U . S.C. ' 108.

2 Appel lant also filed a FAX (Paper No. 12), which m ght be
consi dered a supplenental brief, indicating Contraves USA as the
real party in interest and that there are no known rel ated
appeal s or interferences. For purposes of our discussion and
reference to “the brief,” we consider the brief filed June 21,
1995 (Paper No. 10) to be the sole “brief” in the case.
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The clains all call for a manually aimed gun or guns and
acquiring a target, wherein the neans for acquiring the target is
remote fromthe gun or guns. Frohock is clearly not directed to
manual | y ai med guns and Boeck does not nention guns at all.
Therefore, it would appear that any conbination with Boeck, in
order to arrive at the clainmed invention, could only have been
made t hrough i nperm ssi bl e hindsight.

The nost rel evant reference appears to be that of Jaquard
whi ch does appear to disclose a manually fired gun. The probl em
w th Jaquard, however, is that it does not disclose the clainmed
“means for acquiring a target, said acquiring neans di sposed at a
| ocation remote fromsaid gun.”?

The exam ner points to colum 1, lines 57-59 of Jaquard,
whi ch states:

Thus a function is provided equivalent to that of a
stabilized renpte aimng control station operating as a
master station for a weapon system

The exam ner points to this section ostensibly to show that
Jaquard at | east suggests that the acquiring nmeans may be renote
fromthe gun. Appellant argues [principal brief, page 24] that
this section of Jaquard actually teaches away fromthe cl ai ned

i nvention because Jaquard’ s invention is taught for a renote

aimng control station which is no |onger needed with Jaquard’s

gun because of Jaquard’'s use of a canera.

3 This | anguage is taken fromindependent claim21 but the other

i ndependent cl ai ns i nclude conparabl e | anguage.
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We do not agree with appellant’s assessnent that Jaquard
“teaches away” fromthe clained invention. Wile the invention
of Jaquard is taught to be a substitute for, or an alternative
to, a stabilized renote aimng control station, a reference is
good for all that it teaches and Jaquard clearly suggests that
renmote aimng control stations were part of the prior art even if
Jaquard chose not to use them

The problemw th Jaquard is that the “renote” |anguage
enpl oyed at the portion of the specification cited by the
exam ner is speculative. Wile a control system nmay have been
known to be renote fromthe gun, there is no teaching or
suggestion that such a control systemincluded a “neans for
acquiring a target,” as clainmed. The control system or
“station,” cited by Jaquard is a “renote aimng control station.”
The instant clainms call for “acquiring a target,” wherein the
acquiring neans is at a location “renote” fromthe gun. A renpte
aimng control station does not, necessarily, include a renote
means for acquiring a target. Wile it is possible that a renote
control neans, nentioned as being known by Jaquard, may include a
means for acquiring a target, as recited in the instant clains,
such a conclusion would require a resort to specul ation on our
part. W will not substitute speculation for a clear suggestion
by the prior art in order to sustain a rejection based on

35 U.S.C ' 103.
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If the renpote aimng control system of Jaquard was, in fact,
known to include a neans for acquiring a target, as clainmed, the
exam ner shoul d have found evi dence of such a control system In
any event, while Jaquard appears closely related to the clained
subject matter, we will not speculate as to what Jaquard neant by
the disclosure of providing a function that is “equivalent to
that of a stabilized renbte aimng control station operating as a
master station for a weapon system” W do not find a clear
teachi ng or suggestion, in the applied references, of providing a
“means for acquiring a target, said acquiring neans di sposed at a
| ocation renote fromsaid gun,” as cl ai ned.

The other applied references to Moore and Vol es are not seen
to provide for the deficiencies noted supra with regard to
Frohock, Jaquard and Boeck.

Accordingly, the examner’s decision rejecting clainms 1
t hrough 34 under 35 U.S.C. ' 103 is reversed.

REVERSED

Kenneth W Hairston
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

Errol A Krass
Adm ni strative Patent Judge

Lee E. Barrett
Adm ni strative Patent Judge
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