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This is a decision on appeal under 35 U.S.C. § 134 from
the Examner's refusal to allow of clainms 1, 3-9, 12, and
13. The rejection of clains 10 and 11 has been w t hdrawn
(Exam ner's Answer, page 2) and presunably these clains
stand obj ected to.

W affirmin-part.

BACKGROUND

The disclosed invention is directed to the managenent
of packet transm ssion networks.
Claim9 is reproduced bel ow.

9. A network nmanagenent system for a packet
communi cations network having a plurality of packet
swi t chi ng nodes connected by a plurality of data Iinks
represented by virtual circuit segnents conprising

means for generating managenent information in
frames suitable for transm ssion on the packet
conmuni cat i ons net wor Kk,

said frames conprising major vectors associ ated
with particular types of managenent information and
including a plurality of subvectors containing specific
i nformati on about the status and configuration of
virtual circuit segnents, and

means responsive to said managenent information
for managi ng sai d packet communi cati ons networKk.

The Examiner relies on the following prior art patents:
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Jolissaint et al. (Jolissaint) 5,276,440 January 4,

1994
(filed May 6,

1991)
Dev et al. (Dev) 5,504, 921 April 2,

1996

(effective filing date

Sept enber 17, 1990)

Clains 9, 12, and 13 stand rejected under 35 U. S. C
8§ 102(e) as being clearly anticipated by Jolissaint.

Clains 5-8 stand rejected under 35 U S.C. § 103 as
bei ng unpat ent abl e over Joli ssaint.

Clains 1, 3, and 4 stand rejected under 35 U S.C. § 103
as being unpatentable over Jolissaint and Dev. This is a
new ground of rejection entered in the Exam ner's Answer.

W refer to the Final Rejection (Paper No. 10), the
Exam ner's Answer (Paper No. 19) (pages referred to as
"EA_ "), and the Suppl enental Exam ner's Answer (Paper
No. 21) (pages referred to as "SEA ") for a statenent of
the Exami ner's position. W refer to the substitute Appeal
Brief filed January 26, 1996 (Paper No. 18) (pages referred
to as "Br__") and the Reply Brief (Paper No. 20) (pages
referred to as "RBr__") for a statenment of Appellants

argunent s thereagai nst.
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CPI NI ON

35 U.S.C. 8§ 102(e)

"Anticipation is established only when a single prior
art reference discloses, expressly or under principles of
i nherency, each and every el enent of a clainmed invention."

RCA Corp. v. Applied Digital Data Systens, Inc., 730 F.2d

1440, 1444, 221 USPQ 385, 388 (Fed. Cir. 1984).

We address only the [imtations that are argued. See
37 CFR 8 1.192(c)(8)(iii) (1995) (the argument shall specify
the errors "including any specific limtations in the
rejected clains which are not described in the prior art
relied upon in the rejection”). Thus, although we find no
express nention in Jolissaint of the terns "packet sw tching
nodes," "frames," "major vectors . . . including a plurality

of subvectors,” or "virtual circuit segnents,” these
[imtations are not argued in connection with the
anticipation rejection and are not addressed. Cf. In re

Baxter Travenol Labs., 952 F.2d 388, 391, 21 USPQd 1281,

1285 (Fed. Cir. 1991) ("It is not the function of this court
to examne the clains in greater detail than argued by an

appel  ant, | ooking for nonobvious distinctions over the
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prior art."); In re Wsenman, 596 F.2d 1019, 1022, 201 USPQ
658, 661 (CCPA 1979) (argunents nust first be presented to

the Board before they can be argued on appeal).

Caim?9

Wth respect to claim9, Appellants argue (Br10):
"There is no teaching or suggestion in Jolissaint of a nmeans
for managi ng a communi cati ons network responsive to
managenent i nformation regardi ng status and configuration of
virtual circuits contained in a plurality of subvectors.™

We note that claim9 recites "neans responsive to said

managenent information for managi ng said packet

comuni cati ons networ k" (enphasis added), not neans
"responsi ve to managenent information regarding status and
configuration,” as argued. While the nmanagenent information
may i nclude specific information about the status and
configuration, it is not positively recited that the neans
for managing is responsive to the status and configuration
information; i.e., it could be responsive to other types of
managenent information. Nevertheless, the information in
Jolissaint is considered information regarding status and

configuration.



Appeal No. 1997-0809
Appl i cation 08/033, 599

Appel l ants argue (Brl): "Jolissaint states that 'the
net wor k manager often accepts error reports when
mal functions occur in devices attached to the network, and
provides a centralized | ocation where a person responsible
for network operation may nonitor the state of the network'
(colum 1, line 66 - colum 2, line 2). Therefore, human
intervention is necessary using the teachi ngs of
Jolissaint."”

The Exam ner responds that Jolissaint teaches that the
networ kK manager is a general purpose conmputer system
programmed to perform network manager functions and points
to sonme of the managi ng functions which do not inply human
intervention (EA11l). The Exami ner further notes that the
cl ai m | anguage does not exclude human intervention.

We agree with the Exam ner's reasoning. The network
manager functions are performed by the network manager
conmputer 30 (col. 3, line 66 to col. 4, line 1), not a
human. I n addition, claim9 does not recite what "nmanagi ng
sai d packet conmunications network"” consists of; this could
be the functions perfornmed by network manager 30 or it could

be preparation of a report for a human manager.
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Appel I ants argue that other teachings of Jolissaint do
not teach managi ng the network based on information
regardi ng status and configuration of virtual circuits
(Br10).

The Exam ner points to colum 7, lines 47-52, which
descri bes that the network manager traces good direct |inks
to identify the error, and to colum 9, lines 18-20, which
descri bes that the network manager can allocate the network
| oad based upon its know edge of device and interconnection
capabilities, as evidence of network managi ng functions
(EA4).

We agree with the Exam ner's reasoning. No specific
managenent functions are recited and any managenent function
w Il do; the Exam ner has pointed to two exanpl es.

In addition to the portions of Jolissaint noted by the

Exam ner, Jolissaint discloses that "[a] network manager nmay
monitor traffic on the network, and nmay be able to control

or influence nessage routing in sone networks" (col. 1

lines 63-66). The function of the network manager in
Jolissaint manifestly nust be to manage the network. Note

again that claim9 recites that the neans for managing is
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"responsive to said managenent information,” not to the
specific information about the status and configuration of
virtual circuit segnents.

Appel | ants have not shown any error in the Examner's
finding of anticipation. The anticipation rejection of
claim9 is sustained.

Caimi2

Wth respect to claim 12, Appellants argue (Brll) that
Jol i ssaint does not teach "nmeans at each node of said packet
communi cations systemfor indicating the status and
configuration of the virtual circuit segnments term nating at
said each node,"” but does not offer any expl anation.

The Exam ner states that "appellant's attention is
directed to col. 4, lines 35-42, col. 6, lines 4-18, where
Jol i ssaint teaches that each node generates reports
i ndicating the status and configuration of |inks term nated
at the nodes" (EAl1l). W agree that each node has neans for
indicating the initialization status and configuration of
circuit segnments termnating at the node. Appellants have
not shown otherwise. Caim 12 does not require that the

"means . . . for indicating"” be anything other than a
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storing the status and configuration; it does not require a
| ocal managenent process at the node as shown in Appellants’
figure 2 or a display. |In addition, Jolissaint discloses
that a | ocal copy of the connectivity report is preferably
retained (col. 8, |lines 20-30).

Appel l ants further argue (Brll) that Jolissaint does
not teach "programmed neans . . . for analyzing said status
and configuration data and for nanagi ng sai d packet
comuni cati ons systemin response thereto."

The Exam ner refers (EAl1l) to columm 3, lines 22-25,
colum 7, lines 41-44, and colum 9, lines 43-50. W agree
with the Exam ner that Jolissaint teaches nmanagi ng network
comuni cations in response to status and configuration data.
The network manager 30 collects connectivity information as
shown in figure 1, which corresponds to configuration and
initialization status data (i.e., the status of the direct
links, col. 6, lines 21-22), and collects error reports or
alerts as shown in figure 3, which corresponds to status
data. W also refer to our discussion of claim9 which

relies on colum 7, lines 47-52, and colum 9, |ines 18-20.
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Appel I ants have not shown any error in the Exam ner's
finding of anticipation. The anticipation rejection of

claim 12 i s sustai ned.

Caimi3

Appel  ants argue that Jolissaint does not disclose the
cl ai mred "means for generating a network nmanagenent ngj or
vector of status and configuration data specifying the
configuration and status of each virtual circuit segnent
term nating at said each node" or the clainmed "neans,
responsive to inconsistencies originated at said adjacent
ones of said nodes, for reporting said inconsistencies to
said centrally located neans for collecting data."
Appel l ants do not explain why Jolissaint does not neet these
[imtations.

The Exam ner responds that Jolissaint teaches that each
node generates reports (col. 5, line 6 to col. 6, line 16)
and that the node also reports errors (col. 7, lines 31-36).

Jol i ssaint discloses that connectivity reports are sent
via packets to the network manager 30. Such connectivity
reports can broadly be considered to specify the
configuration and the initialization status of the | ogical

- 10 -
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| i nks because each of the 2-tuples (e.g., N1:.N3 fromnode 1
in figure 1) indicates both the network configuration and
the initialization status (connected) (col. 6, lines 21-22,
refers to the status of the direct Iinks). Note that claim
13 does not require the "current status”™ as in claiml. W
are reluctant to find that the connectivity reports sent in
a packet are not a network nmanagenent nmj or vector absent
sone definition of that termin the claimor sone argunent
by Appel |l ants.

Jol i ssaint appears to neet the broad Iimtation of
"means, responsive to inconsistencies between said status
and configuration data originated at said adjacent ones of
sai d nodes, for reporting said inconsistencies to said
centrally located nmeans for collecting data.” A node in
Jolissaint sends an error report to the network manager 30
after it senses that comrmunication is no | onger possible
over a link. That is, a node senses an "inconsistency”
between the initial status and configuration information at
the node (e.g., that there is a |logical connection between

node 3 and node 4) and the actual status (i.e., unable to
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communicate). This "inconsistency” is reported to the
net wor k manager 30.

For these reasons, Appellants have not shown any error
in the Examner's finding of anticipation. The anticipation

rejection of claim13 is sustained.

Qbvi ousness

We find the references to be representative of the

| evel of ordinary skill in the art. See In re Celrich,

579 F.2d 86, 91, 198 USPQ 210, 214 (CCPA 1978) ("the PTO
usual |y nmust eval uate both the scope and content of the
prior art and the level of ordinary skill solely on the cold

words of the literature”); Inre GPAC Inc., 57 F.3d 1573,

1579, 35 USPQ2d 1116, 1121 (Fed. Cir. 1995) (the Board did
not err in adopting the approach that the level of skill in
the art was best determ ned by the references of record).
Qobvi ousness is determ ned through the eyes of one of
ordinary skill in the art and one of ordinary skill in the
art nust be presunmed to know sonet hi ng about the art apart
fromwhat the references expressly disclose. See

In re Jacoby, 309 F.2d 513, 516, 135 USPQ 317, 319 (CCPA

1962); In re Cetiker, 977 F.2d 1443, 1447-48,

- 12 -
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24 USPQ2d 1443, 1446-47 (Fed. Gr. 1992) (N es, C.J.

concurring).

Clains 5-8

Claim5 recites an automated neans for representing
status conprising neans for indicating a virtual circuit
whi ch is supported, neans for indicating a virtual circuit
segnent which is not supported, and neans for indicating a
virtual circuit segnment which is in use but which is
indi cated as being inactive. This is described with respect
to the "U' and "F' bits on page 21 of the specification.
Appel l ants argue that Jolissaint does not suggest these
limtations or that the records being sent to the network
manager include information on which Iinks are being used
(Br15).

The Exam ner adm ts that Jolissaint does not disclose
means for indicating that a segnent is in use and is
i nactive, but concludes that this would have been obvi ous
because when node 4 fails, it will not be able to generate
an error report, and the network manager 30 will see link 24

being in use by node 3 and inactive by node 4 (EA6-7).

- 138 -
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We concl ude that Jolissaint does not disclose or
suggest neans for indicating that a connection is in use but
which is indicated as being inactive in a node adjacent to
said node. Jolissaint indicates the physical or |ogical
connection, not whether the connection is in use.

Jol i ssaint does not indicate that a connection is in use,

but is indicated to be inactive. The Exam ner's
interpretation of Jolissaint does not fairly neet the
specific claimlimtations. Therefore, we conclude that the

Exam ner has failed to establish a prinma facie case of

obvi ousness with respect to claim5. The rejection of

claine 5-8 is reversed.

Clains 1, 3. and 4

Claim1 requires "neans for storing the current status
of said virtual circuit segnents and the configuration of
sai d i nterconnections."”

Appel  ants argue that Jolissaint identifies physical
connections in the network and "[t]here is no teaching or
suggestion in Jolissaint to report the status of virtual

circuit segnments ..." (RBr3).
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The Exam ner responds that Jolissaint generates and
transmts reports of the status of logical |inks, which are
considered to be the sane as virtual circuits (SEA2). In
connection with the rejection of claimb5, the Exam ner
admts that Jolissaint does not teach that the network
manager indicates the status of the |inks, but concl udes
that the status is determ ned by the network nanager in
response to an error condition (EA7).

Claim1 requires storing the "current status of the
virtual circuit segnments.” Jolissaint determ nes the status
of a direct link each time a direct link is initialized, but
thereafter the change in status nust be determ ned from
anal ysis of the error reports. W agree with Appellants
that Jolissaint does not report the current status of the
links and we di sagree with the Exam ner's reasoning that the
fact that the network manager can determ ne the status of a
link in response to an error report neets the requirenent
for indicating the current status of virtual circuit
segnents. Dev is relied on for teaching of displaying
network information and does not cure this deficiency.

Thus, we conclude that the Exami ner has failed to establish

- 15 -
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a prinma facie case of obviousness. The rejection of clains

1, 3, and 4 is reversed.
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CONCLUSI ON

The rejection of clains 9, 12, and 13 is sustai ned.
The rejections of clainms 1 and 3-8 are reversed.
No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

§ 1.136(a).
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