TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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ON BRI EF

Before KIMIN, OMNENS and WALTZ, Adnministrative Patent Judges.

KIM.IN, Administrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 8-
11, all the clainms remaining in the present application.
Caim8 is illustrative:

8. A process for preparing a propyl ene-ethyl ene
copol ymer which is conducted in three distinct polynerization

steps in the gas phase in an agitated fixed bed by neans of a
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Ziegler-Natta catal yst systemwhich, in addition to a
titani um contai ning solid conponent based on a finely divided
carrier, selected fromthe group consisting of silica, alumna
and alum nosilicate, also contains, as cocatal yst, an al um num
compound, whi ch process conprises in a first polynerization
step, polynerizing propylene at from®60 to 90EC and at from 20
to 40 bar and at a nean residence tinme of the reaction m xture
of fromO0.5 to 5 hours, then,

in a second polynerization step, polynerizing a m xture of
propyl ene and et hyl ene onto the pol yner obtained fromthe
first polynerization step at from40 to 110EC and from5 to 30
bar, this pressure being at |east 7 bar bel ow the pressure in
the first polynerization step, and at a nean residence tine of
the reaction mxture of fromO0.2 to 4 hours, and then,

in a third polynerization step, polynerizing ethylene or a

m xture of ethyl ene and propyl ene onto the pol yner obtained
fromthe second polynerization step at from50 to 110EC and
from5 to 30 bar and at a nean residence tine of the reaction
m xture of fromO0.1 to 5 hours, the weight ratio between the
nononers reacted in the first and second pol ynerization steps
being from1l:1 to 20:1 and the weight rati o between the
nononers reacted in the first two polynerization steps and
those reacted in the third polynerization step being from1:2
to 20:1.

The exam ner relies upon the follow ng references as

evi dence of obvi ousness:

Toyota et al. (Toyota) 4,547,552 Cct. 15, 1985
Kerth et al. (Kerth) 5,162, 465 Nov. 10, 1992

Appel l ants' clainmed invention is directed to a three-
stage process for preparing a propyl ene-ethyl ene copol yner

whi ch enploys a Ziegler-Natta catal yst system conprising a
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titani um contai ning solid conponent on a finely divided
carrier and an al um num conpound as a cocat al yst.

Appel l ants submt at page 4 of the principal brief that
"it is affirmed that the rejected clains stand or fal
t oget her."

Appeal ed clains 8-11 stand rejected under 35 U S.C. § 103
as bei ng unpat ent abl e over Toyota in view of Kerth.

We have thoroughly revi ewed each of appellants' argunents
for patentability, as well as the declaration evidence relied
upon in support thereof. However, we are in full agreenent
with the exam ner that the clainmed subject nmatter woul d have
been obvious to one of ordinary skill in the art within the
meaning of 8 103 in view of the applied prior art.

Accordingly, we will sustain the examner's rejection for the
reasons set forth in the Answer, which we incorporate herein,
and we add the followng primarily for enphasis.

As expl ai ned by the exam ner, Toyota discloses a process,
i ke appellants', for preparing a propyl ene-ethyl ene copol yner
with a Ziegler-Natta catal yst conprising a titanium containing
solid conponent and an al um num conpound. The exam ner sets

forth at page 4 of the Answer how the multi-stage process
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di scl osed by Toyota corresponds to appellants' first, second
and third polynerization steps. Wile Toyota does not
di scl ose the presently clained catalyst on a finely divided
carrier of silica, the examner correctly points out that
Kerth expressly teaches that appellants' catal yst conposition
provi des numerous advantages over a catal yst conposition which
is simlar to the titaniumcontaining catal yst disclosed by
Toyot a (see paragraph bridging pages 6 and 7 of Answer).
Accordingly, we fully concur with the exam ner that it would
have been obvious for one of ordinary skill in the art to
utilize the titaniumcontaining catalyst of Kerth in the
process of Toyota "with the reasonabl e expectation of
obt ai ni ng the nunerous advantages taught by Kerth" (page 5 of
Answer) .

Appel I ants contend at page 4 of the principal brief that
"Toyota also fails to disclose agitated bed, gas phase
pol ymeri zation."™ However, as noted by the exam ner, Toyota
specifically discloses that the polynerization may be
conducted in the gaseous phase (colum 9, lines 21 and 22;

colum 10, lines 22-25).
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Appel l ants al so maintain that "Kerth fails to disclose
that incorporation of the catalyst into a process for
produci ng propyl ene-et hyl ene copol yners would aid in
preparati on of such copol yners" (sentence bridgi ng pages 5 and
6 of principal brief). W nust admt that we don't quite
understand this argunment inasnmuch as Kerth expressly teaches
speci fic advantages resulting fromutilizing the disclosed

catal yst in a process for producing copolyners of propene and

| ower al kyl nonool efins such as ethylene (colum 1, lines 10-
13).

Appel l ants rely upon a Declaration by Dr. Schwager, one
of the present inventors, as evidence of nonobvi ousness.
According to appellants, the Declaration clearly shows that
the process of the present invention, conpared to the process
of Toyota, "yields propyl ene-ethyl ene copol yners having a
reduced content of fine and big rough particles, neaning that
t he copol yners have a honbgeneous size distribution" (page 7
of principal brief). |In addition, the Declaration shows that
the process of the present invention "may be carried out for a
| onger period before it nust be stopped for a reactor

shut down” (page 7 of principal brief). Also, "[t]he polyners
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of the instant process further show a | ower chlorine content
t han those produced by Toyota" (page 7 of principal brief).

Wi |l e the exam ner concedes that the declaration data
evi dences certain superior results relative to the Toyota
process, the exam ner explains that the declaration results
representative of the present invention, using Kerth's
cat al yst conposition, would have been expected by one of
ordinary skill in the art in light of the Kerth disclosure.
In relevant part, Kerth discloses the following at colum 1,
i nes 56-68:

The catal yst system shoul d be easy to prepare

and give a high yield of polyner, which should have

a very high isotactic fraction. The catalyst system

shoul d al so produce polyners having specific

nor phol ogi cal properties, for exanple uniform

particle size and/or a snaller content of very fine

particles and/or high bulk density. 1In addition to

these paraneters which are inportant for controlling

pol ynmeri zati on systens, working up the polyners

and/ or processing the latter, a | ow hal ogen content

of the polymer is inportant, especially with regard

to corrosion problens; this can be achi eved by

i ncreasing the polynmer yield and/or by using a

cat al yst system which has a very | ow hal ogen
content.

Based on this nost rel evant disclosure of Kerth, we nust agree
with the exam ner that the Declaration of appellants does not

establ i sh unexpected results. It is not w thout significance
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that the declarant, Dr. Schwager, fails to characterize the
decl aration results as unexpected especially in |light of the
Kerth disclosure. As for the Declaration's showi ng that the
I nstant process "may be carried out for a |onger period before
it nmust be stopped for a reactor shutdown" (page 7 of
principal brief), we find that the exam ner has adequately
addressed this point in the paragraph bridging pages 7 and 8
of the Answer. Furthernore, appellants have not addressed the
exam ner's reasonable criticismthat the declaration data is
not commensurate in scope with the degree of protection sought
by the appeal ed cl ai ns.

I n concl usion, based on the foregoing and the reasons
wel | -stated by the exam ner, the exam ner's decision rejecting
the appealed clains is affirned.

No tinme period for taking any subsequent action in
connection with this appeal nay be extended under
37 CFR § 1.136(a).

AFFI RMED

EDWARD C. KI M.I N
Adm ni strative Patent Judge )
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ECK: cl m

TERRY J. OVENS
Adm ni strative Patent Judge

THOVAS A, WALTZ
Adm ni strative Patent Judge
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