THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |aw journal and
(2) is not binding precedent of the Board.

Paper No. 18

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte ALI SSA LEI BON TZ

Appeal No. 97-1883
Appl i cation 08/ 254, 9731

ON BRI EF

Bef ore CALVERT, Adnmi nistrative Patent Judge, MCANDLI SH, Seni or
Adnmi ni strative Patent Judge, and CRAWFORD, Adnini strative Patent

Judge.
CRAWORD, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe examner’s fi nal

rejection of claims 1, 2, 4 and 7-10. dains 3, 5 and 6 have

been cancel ed.

1 Application for patent filed June 7, 1994.
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The appellant’s cl ai ned subject natter is an ergonomc
container for fluids. Caim1l is exenplary of the subject matter
on appeal and recites:

1. An ergonom c container for fluids, conprising:

a generally rectangul ar, holl ow body having a U shaped top
section, a first side wall, a second side wall, a front wall and
a rear wall, wherein the bottomand rear walls are perpendicul ar
to each other and have general ly planar surfaces such that the
container can stably support itself in either a horizontal or
vertical orientation;

a first rounded edge between the front wall and the top
section;

a second rounded edge having an enhanced curvature | ocated
between the front wall and the bottom wall;

an angl ed spout | ocated on the first rounded edge; and

a holl ow handl e portion connected to the U shaped top such
that it is approximately hal f-way between the front and rear
wal I s, hal f-way between the first and second side walls and near
the center of gravity of a full container, wherein |iquid my
fl ow t hrough the holl ow handl e portion and wherein the size of
the handle permts a diverse mx of individuals to acquire a
conpl ete hand gri p;

and wherein when the bottom of the container is resting on
a surface a user may pour liquid by grasping the handl e and
rolling the container about the second rounded edge in contact
with the surface.

THE REFERENCE

The exam ner has relied on the follow ng reference:

How et t 3, 250, 434 May 10, 1966
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THE REJECTI ON

Clains 1, 2, 4, and 7-10 stand rejected under 35 U S. C
8 103 as being unpatentable over How ett.

Rat her than reiterate the entire argunents of the appell ant
and the exam ner in support of their respective positions,
reference is made to the appellant's brief (Paper No. 9) and
reply brief (Paper No. 12) and the exam ner’s answer (Paper No.
10) for the full exposition thereof.

OPI NI ON

I n reaching our conclusions on the issues raised in this
appeal, we have carefully considered appellant's specification
and clains, the applied reference, and the respective viewpoints
advanced by the appellant and the exam ner. As a consequence of
our review, we have nmade the determ nation that the rejection of
t he exam ner shoul d not be sustai ned.

W initially note that a rejection based on 35 U. S. C
8 103 nust rest on a factual basis, with the facts being
interpreted wi thout hindsight reconstruction of the invention
fromthe prior art. In making this evaluation, the exam ner has
initial burden of supplying the factual basis for the rejection.
To meet this burden, the exam ner nust establish why one of

ordinary skill in the art would have been led to the clai nmed
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i nvention by the expressed or inplied suggestions found in the

prior art. In re Sernaker, 702 F.2d 989, 994, 217 USPQ 1, 5

(Fed. Cir. 1983). The exam ner may not, because he or she doubts
that the invention is patentable, resort to specul ation,
unf ounded assunptions or hindsight reconstruction to supply

deficiencies in the factual basis. See In re Warner, 379 F. 2d

1011, 1017, 154 USPQ 173, 178 (CCPA 1967).

In the instant case, it is the exam ner's opinion that
How ett shows all the structure of the device recited in the
clains except the specific shape, angle and material. The
exam ner states:

...How ett shows the corners are substantial round

since they are not conpletely square. Moreover such

speci fic shape woul d be considered as an obvi ous matter

of design as no specific unobvi ous nor unexpected

results are seen. The nere change of the shape is pure

a design of choice. It would have been obvious to one

having ordinary skill in the art to nake any corner

rounded for the sake of safety to prevent the formation

of any harnful shape corner. [Final Rejection at page

2]
We do not agree with the exam ner that How ett shows
substantially rounded edges. In our view, the edges of How ett
are angular. Further, there is no disclosure, teaching or
suggestion of a second rounded edge havi ng an enhanced curvature
which is defined in the specification at page 6 as having nore

pronounced curvature than the first rounded edge.
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In addition, we do not agree wth the exam ner that the
requi renent of a second rounded edge havi ng an enhanced curvature
of claim1l would have been an obvi ous design choice. In
specifically disclosing that the second rounded edge has a nore
pronounced curvature, the appellant al so makes clear that this
pronounced curvature has been chosen to facilitate pouring from
the container. Far frombeing a matter of obvious design choice,
this is a matter which is at the very heart of appellant's
di scl osed and clainmed invention. The exam ner can not sinply
brush this feature aside.

Finally, we find no factual basis for concluding that a
person of ordinary skill in the art would have been notivated to
make any corner rounded for the sake of safety to prevent the

formati on of any harnful shaped corner.
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The decision of the exam ner i s reversed.

REVERSED

| AN A. CALVERT
Adm ni strative Patent Judge

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

MURRI EL E. CRAWCRD

)
)
)
)
HARRI SON E. McCANDLI SH, Seni or) BOARD OF PATENT
)
)
)
)
Adm ni strative Patent Judge )

MEC/ gj h
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