The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

Thi s deci sion on appeal relates to the final rejection of
clainms 4-14 and 27-31, all the pending clains in appellants’
appl i cation.

The appealed clains are directed to a | aundry bl each

conposition which includes a peroxygen conpound and a
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substituted benzoyl caprolactam (BCL) as a bl each activator or
precursor. According to appellants' specification, the

per oxygen conpound and the bl each activator react in situ to

formthe correspondi ng peroxycarboxylic acid, i.e., a
substituted peroxybenzoic acid.
Claim4 is representative:

4. A laundry bl eaching system conpri sing:

i) -~ at |east
about 0.1% K, by wei ght of
a peroxygen i CHS-CHS

per oxyg X, 8, cHd-c _
bl eachi ng —C-1 S conpound; and
lss " S S
x 0 C-CH°-CH
i) K i at | east
about 0.1% 1 o) by wei ght of
a substituted

benzoyl caprol actam bl each activator having the fornul a:

0 0 0 0
] ) W
“X-C-R¢ , -C-¥-R7 , and -C-N;?
Rg Rg
whe rein R,
Re, R, R* and
R are nenbers selected fromthe group consi sting of H,
hal ogen, NO,, al kyl, al koxy, al koxyaryl, alkaryl,
al karyl oxy, and substituents having the structure:
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wherein R, is selected fromthe group consisting of H
al kyl, al karyl, al koxy, al koxyaryl, al karyl oxy, and
am noal kyl; Xis O NH or NR, wherein R, is Hor a

C-C, al kyl group; and R, is an al kyl, cycloal kyl, or aryl
gr oup containing from3 to 11 carbon atons; provided that
at | east one R substituent is not H

The followi ng references are relied upon by the exam ner

as evi dence of obvi ousness:

Brockl ehurst et al. (Brocklehurst) 3,075,921 Jan. 29,
1963
G ay 3,637, 339 Jan. 25
1972
Castrantas et al. (Castrantas) 4,013,575 Mar. 22,
1977
Cottrell et al. (Cottrell) 4,299,716 Nov. 10,
1981

Al of the appealed clains stand rejected under 35 U S. C
8 103 for obviousness in view of Castrantas taken with
Brockl ehurst and Gray.! Wth regard to claim 14, the exani ner

additionally relies upon Cottrell.?

1Al t hough the exam ner's rejection refers to clains 4-17
and 27-31, we note that only clains 4-14 and 27-31 are
pendi ng; clainms 15-17 have been previously cancel ed.

2A previous rejection under 35 U.S.C. 8§ 112, first
par agr aph, has been expressly withdrawn in the Exam ner's

3
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Based upon the record before us, we agree with appellants

that the exanminer has failed to establish a prinma facie case

of obvi ousness. Accordingly, we reverse the rejections at
i ssue.
We woul d agree with the exam ner, appellants' argunents

to the contrary notwi t hstanding, that it would have been prinma
facie obvious within the context of 35 U S.C. 8§ 103 to use
t he substituted peroxybenzoic acids of Brocklehurst in place
of the unsubstituted perbenzoic acid of Castrantas to obtain
the benefits suggested by Brockl ehurst (Table I). W would
even agree wth the examner that it would have been prim

facie obvious, in the alternative, to conbine a peroxygen

conmpound with a suitable bleach activator containing a
substituted benzoyl npiety to obtain the corresponding
per oxybenzoic acid in situ, as suggested by Castrantas (col.
3, |. 11-14, 61-4).

However, the exam ner has not adequately expl ained why it
woul d have been obvious to those of ordinary skill in the art

to use a substituted BCL, in particular, as such an activator

Answer .
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Certainly, it mght have been obvious to try to do so in view

of the disclosure in Castrantas (col. 4, |. 36) of an

unsubstituted BCL as a suitable activator. But, "obvious-to-
try" is not the standard for determ ning obvi ousness under 35
U S C § 103.

The exam ner refers to the Burns et al. patent 4,852,989
to support his position.® |f anything, though, Burns
underm nes the exam ner's position. Burns (col. 3, |. 55-col.
4, |. 16) indicates that a nunber of factors are involved in
selecting a suitable |eaving group to forma stabl e bl each

acti vator.

*The Burns patent is discussed on page 6 of the Exam ner's
Answer, although it was not included in the examner's
statenent of the grounds for rejection.

5
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Significantly, caprolactans are not even nentioned as suitable
| eavi ng groups anong many specific | eaving groups which are
di scl osed.

Mor eover, Burns appears to teach away from using
caprol actans as | eaving groups by suggesting that the pKa
val ue of the conjugate acid of the | eaving group should be in
the range of about 4 through 13 (see Burns at col. 4, |. 9-
16). The exam ner does not refute appellants' assertion that
the conjugate acid of caprolactam has a pKa of above 14, which
is outside the pKa range generally considered suitable for a
| eavi ng group according to Burns.

In view of the foregoing, we find it unnecessary to
di scuss the other references cited by the exam ner (G ay and
Cottrell) since they do not provide the requisite notivation

| acking in the conbination of Castrantas w th Brockl ehurst.
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For the foregoing reasons,

is reversed.

M_C: hh

REVERSED

MARC L. CAROFF
Adm ni strative Patent Judge

EDWARD C. KI M.I N
Adm ni strative Patent Judge

BRADLEY R GARRI S
Adm ni strative Patent Judge
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