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LALL, Adnministrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on an appeal under 35 U . S.C. 134 from
the Exam ner's final rejection of clainms 1 to 8, 15 and 16.
Clains 9 to 14 have been indicated as all owed.

The present invention relates to a check-out device in a
supermarket for reading an article code recorded on an article
in a machine readable form and perform ng registration of

sold articles on the basis of the read article code. The
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check-out device includes a self-service check-out counter
having a pair of parallel check-out |anes, each including an

i nput section, an entry section, an outfeed section, a stock
section and a settlenment section arranged between the | anes.
The input section includes a stationary scanner for optically
scanning an article to read an article code printed thereon,
an operational panel to be used by a custoner, and a shelf for
tenporarily stocking articles with article codes which the
stationary scanner has failed to read. The operation panel

i ncludes start and stop buttons for instructing start and stop
of article registration, and a display. The entry section

i ncludes an entry conveyor for conveying an article whose
article code is read by the scanner, an el ectronic weigh
scale, and an article sensor for optically sensing an article
passing an exit portion of the entry conveyor. The weigh
scale is vertically novable so as to be at a | ower position
when entry conveyor is operated, and at an upper position in
contact with conveyor to automatically weigh an article when
conveyor novenent is stopped. The outfeed section includes an
out f eed conveyor, and an inclined chute for supplying an
article to a bagging area of a stock section. The entry
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conveyor starts when an article whose article code is read by
the scanner is identified in the stored data with that put on
the entry conveyor, and stops when the article put on the
entry conveyor passes the article sensor. The outfeed
conveyor starts when a custonmer begins the registration of
articles, and stops when the article registration is
conpleted. The scanner supplies the read article code to the
el ectronic cash register, and the el ectronic weigh scale
supplies neasured weight to the electronic cash regi ster and,
on such basis, determ nes that the article whose article code
is read is put on the entry conveyor, and registers the
article as a sales article by using the read article code.
The article is then noved to the bagging area by the entry
conveyor, the outfeed conveyor, and the inclined chute. The
el ectronic cash register conprises a CPU, a ROM a RAM an
interface, a keyboard controller, a scanner controller, a
drawer controller, display controllers and printer controller
which are all interconnected by nmeans of a bus line. The CPU
controls operations of the cash register, the ROMstores a
control programfor the CPU, and fixed data such as printing
fonts, display fonts, and the |ike. Wen a customer puts
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articles to purchase at the input section, and depresses a
button to start, the article code is read by the scanner, and
supplied to the cash register. The CPU stores the received
article code in RAM reads out reference weight data to
article code fromthe article data table stored in RAM and
tenporarily stores the readout data. The wei gh scal e wei ghs
the article on the entry conveyor and supplies the neasured
wei ght data to the cash register, which is tenporarily stored
in the RAM This neasured weight data is conpared with
reference weight data contained in the stored article data,
and if the actual data is close to the reference data, the CPU
identifies the article whose article code is read with the
article put on the entry conveyor, and supplies a drive start
instruction to the conveyor controller to start the operation
of the entry conveyor so that the article on the entry
conveyor is conveyed towards the outfeed conveyor. |If the
actual weight is not close to the reference weight, the CPU

i ssues an instruction to renove the article fromthe entry
conveyor which stands still w thout being operated. Since the
entry conveyor and the outfeed conveyor are not driven at al
tinmes, the consuned electric power can be reduced. Further
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under standing of the invention can be obtained by reading the
foll owi ng claim

1. A check-out device conpri sing:
readi ng neans for reading an article code affixed to an
article;
conveyor means for conveying the article whose article
code is read by said readi ng neans;
wei ghi ng neans for measuring a weight of the article on
sai d conveyor neans before the article is conveyed by said
conveyor means, to produce neasured wei ght data; and
processi ng nmeans i ncl udi ng:
means for obtaining reference weight data of the
article corresponding to the article whose article code was
read by said readi ng neans; and
means for:
conparing the obtained reference weight data with
t he neasured wei ght data produced by said wei ghi ng neans,
produci ng a confirmation signal when the reference
wei ght data substantially equals the neasured wei ght data, and
performng a sales processing for the article whose
article code is read by said reading neans only after
production of said confirmation signal indicating that the
article whose article code is read is identical to the article
whose wei ght is nmeasured by said wei ghi ng neans, and
conveyor control nmeans for permtting said conveyor neans
to operate to convey the article whose article code is read by
said reading neans only after said confirmation signal is
produced, and inhibiting operation of said conveyor neans to
prevent conveying of an article until said confirmation signal
i s produced.

The exam ner relies on the follow ng references:

Hunbl e et al. (Hunble '343) 4,676, 343 Jun. 30,
1987
Hunmbl e et al. (Hunble '018) 4,792,018 Dec. 20,
1988
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Clains 1 to 4, 15 and 16 stand rejected under 35 U S. C
§ 103 as bei ng unpatentabl e over Hunble ' 343 al one, while for
the rejection of clains 5 to 8 the Exam ner adds Hunble ' 018.

Rat her than repeat the argunents of Appellants and the
Exam ner, we neke reference to the Briefs and the Answer for
t he

respective details thereof.

CPI NI ON
We have considered the rejections advanced by the
exam ner and the supporting argunents. W have |ikew se
reviewed the Appellants' argunents set forth in the Briefs.
W reverse.
In our analysis, we are guided by the general proposition
that in an appeal involving a rejection under 35 U.S.C. § 103,

an exanm ner is under a burden to nake out a prima facie case

of obviousness. |f that burden is nmet, the burden of going
forward then shifts to the applicant to overcone the prina
facie case with argunent and/or evidence. Obviousness, isS
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then determ ned on the basis of the evidence as a whol e and

the rel ative persuasiveness of the argunents. See In re

Cetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed. GCr

1992); In re Hedges, 783 F.2d 1038, 1039, 228 USPQ 685, 686

(Fed. Cir. 1986); In re Piasecki, 745 F.2d 1468, 1472, 223

USPQ 785, 788 (Fed. Cir. 1984); and In re Rinehart, 531 F.2d
1048, 1052, 189 USPQ 143, 147 (CCPA 1976). W are further
gui ded by the precedent of our review ng court that the
limtations fromthe disclosure are not to be inported into

the clains. 1n re Lundberg, 244 F.2d 543, 113 USPQ 530 (CCPA

1957); In re Queener, 796 F.2d 461, 230 USPQ 438 (Fed. G r

1986). W also note that arguments not made separately for
any individual claimor clainms are considered waived. See 37

CFR 8 1.192(a) and (c). In re Baxter Travenol Labs., 952 F.2d

388, 391, 21 USP@d 1281, 1285 (Fed. Cir. 1991) (“It is not
the function of this court to examne the clainms in greater
detail than argued by an appellant, |ooking for nonobvi ousness
di stinctions over the prior art.”);

In re Wechert, 370 F.2d 927, 936, 152 USPQ 247, 254 (CCPA

1967) (“This court has uniformy followed the sound rul e that

an i ssue rai sed below which is not arqued in that court, even
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if it has been properly brought here by reason of appeal is
regarded as abandoned and will not be considered. It is our
function as a court to decide disputed issues, not to create
them”).
ANALYSI S

At the outset, we note that Appellants elect clains 1 to
8, 15 and 16 to stand or fall together. Therefore we treat
themas a single group. W take claim1l as representative of
the group. The Exam ner gives a lucid explanation of the
rejection at pages 3 to 5 of the Exam ner's Answer. The
Exam ner asserts, id at page 5, that "[t]his teaching of
Hunble et al. ['343] would have nmade it obvious . . . , as a
substitute of art recogni zed equivalents, to permt operation
of the conveyor only after the weight and code of the article
are found to coincide.”" The Exam ner admts that Hunble '343
does not show the clainmed feature of the conveyor control
means which permts the novenent of the conveyor only after
said confirmation signal is produced, and inhibits the
operation of said conveyer neans to prevent conveying of the
article until said confirmation signal is produced. The

Exam ner relies on the assertion that this feature would have
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been obvious as a substitute of art recognized equival ents
(Answer at page 5). Appellants have drawn numnerous
di stinctions between the clained invention and the applied
prior art, see pages 24 to 29 of the Brief. These argued
distinctions point to the clained features recited in the | ast
two paragraphs of claiml1l. Wth respect to the m ssing
teaching in Hunble '343, the Exam ner nerely relies on his own
opinion that as a substitute of art recogni zed equivalents, it
woul d have been obvious for an artisan to permt operation of
t he conveyer nmeans only after the weight and the code of the
article are found to coincide. However, we are not persuaded
by the Examiner's contention. W find that the Exam ner has
presented no evidence to base the concl usion of obvi ousness
ot her than an assunption that the suggested nodification of
Hunbl e ' 343 woul d have been a matter of nere substitution of
art recogni zed equival ents. Such assertion by the Exam ner
cannot replace the requirenent of factual evidence. Therefore
we cannot sustain the obviousness rejection of claiml and its
dependent clains 2 to 4, 15 and 16 over Hunble '343.

Wth regard to the rejection of clains 5 to 8, which
depend on claim 1, the Exam ner adds Hunble '018 to Hunbl e
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'343. However, since Hunble '018 does not cure the deficiency

not ed above, the obviousness rejection of clains 5 to 8 over

Hunmbl e ' 343 and Hunble '018 is al so not sustai ned.

I n conclusion, we reverse the rejection under 35 U. S. C.

8 103 of clains 1 to 8 and 15 and 16.

REVERSED

KENNETH W HAI RSTON
Adm ni strative Patent Judge

JERRY SM TH
Adm ni strative Patent Judge

PARSHOTAM S. LALL
Adm ni strative Patent Judge
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