The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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DECI SI ON ON APPEAL

This is a decision on the appeal fromthe final rejection
of claims 4-14, the only clainms remaining in the application.
Claims 1-3 have been canceled. An anendnent after fina
rejection filed Septenber 29, 1997, concurrently with the
Appeal Brief, was approved for entry by the Exam ner.

The claimed invention relates to a pressure switch
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assenbly having a novabl e pressure responsive nember which
operates a cantilevered switch contact blade spring in
response to pressure changes in a pressure chanber. An

adj ustment screw | ocated at adjustable positions at the free
end of the bl ade spring operates to change the position of the
free end of the blade spring to vary the bias on the pressure
responsi ve nenber to thereby change the pressure |evel at

whi ch the switch operates.

Claim6 is illustrative of the invention and reads as
fol | ows:
6. A pressure switch assenbly conpri sing:
(a) housi ng nmeans incl udi ng pressure responsive

means defining a pressure sensing chanber
having a fluid pressure signal port, said
pressure responsive nmeans noveable in response
to changes in pressure in said cavity;

(b) a bl ade spring anchored at one end on said
housi ng a second end free and contacting
sai d pressure responsive neans at a point
i nternedi ate said ends and operative for
bi asi ng said pressure responsive neans;

(c) adj ust nrent means di sposed for contacting said
bl ade spring internmedi ate said second end
and said pressure responsive nenber contact
poi nt; said adjustnent neans operative to vary
said biasing on said pressure responsive
menber; and,
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(d) said bl ade spring including a noveable
contact disposed internmedi ate said one end
and said pressure responsive neans contact
poi nt and operative to nake and break with

respect to a stationary contact upon a
predeterm ned novenent of said pressure
responsi ve neans.

The Examiner relies on the following prior art:

Bar nes 3,764, 763 Cct. 09,
1973
Budl ane et al. (Budl ane) 3,984, 650 Cct .
05,
1976

Clainms 4-14 stand finally rejected under 35 U. S. C
8 103(a) as being unpatentable over Budlane in view of Barnes.

Rat her than reiterate the argunments of Appellants and the
Exam ner, reference is made to the Brief and Answer for the
respective details.

OPI NI ON

We have carefully considered the subject nmatter on
appeal, the rejection advanced by the Exam ner and the
evi dence of obviousness relied upon by the Exanm ner as support
for the rejection. W have, |ikew se, reviewed and taken into
consi deration, in reaching our decision, Appellants’ argunents

set forth in the Brief along with the Exam ner’s rationale in
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support of the rejection and argunents in rebuttal set forth
in the Exam ner’s Answer.

It is our view, after consideration of the record before
us, that the evidence relied upon and the level of skill in
the particular art would not have suggested to one of ordinary
skill in the art the obviousness of the invention as set forth
in claim 4-14. Accordingly, we reverse.

In rejecting claims under 35 U.S.C. § 103, it is
i ncunbent upon the Exam ner to establish a factual basis to

support the legal conclusion of obviousness. See In re Fine,

837
F.2d 1071, 1074, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). In so
doi ng, the Exami ner is expected to make the factual

determ nations set forth in G ahamyv. John Deere Co., 383 U S.

1,

17, 148 USPQ 459, 467 (1966), and to provide a reason why one
havi ng ordinary skill in the pertinent art would have been | ed
to

nodify the prior art or to conmbine prior art references to
arrive

at the clainmed invention. Such reason nust stem from sone
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teachi ng, suggestion or inplication in the prior art as a
whol e

or knowl edge generally available to one having ordinary skil
in

the art. Uniroval, Inc. v. Rudkin-Wley Corp., 837 F.2d 1044,

1051, 5 USPQ2d 1434, 1438 (Fed. Cir.), cert. denied, 488 U S

825

(1988); Ashland O 1l, Inc. v. Delta Resins & Refractories,

| nc.,

776 F.2d 281, 293, 227 USPQ 657, 664 (Fed. Cir. 1985), cert.

deni ed, 475 U. S. 1017 (1986); ACS Hosp. Sys., Inc. V.

Montefiore Hosp., 732 F.2d 1572, 1577, 221 USPQ 929, 933 (Fed.

Cir. 1984). These showi ngs by the Exam ner are an essenti al
part

of conmplying with the burden of presenting a prim facie case

of

obvi ousness. Note In re Cetiker, 977 F.2d 1443, 1445, 24

UsPd
1443, 1444 (Fed. Cir. 1992).
Wth respect to independent claims 6 and 14, the

Exam ner, as the basis for the obviousness rejection, proposes
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to nodify the pressure switch assenbly disclosure of Budl ane.
As recogni zed by the Exam ner, Budl ane discl oses separate

| ever and switch bl ade conponents rather than a single switch
bl ade conmponent which is contacted and actuated by a pressure
responsi ve menber as in the appealed clains. To address this
deficiency, the Exam ner turns to Barnes, which discloses a
pressure activated switch blade with a novabl e contact | ocated
bet ween the switch bl ade ends for operating the switch. In
the Exam ner’s view (Answer, page 5);

It would have been obvious to one of ordinary
skill in the art to apply the teachings of Barnes
to Budlane et al[.] to formthe |lever as a switch
bl ade having an over center spring rather than a

separate | ever and switch bl ade because both

Bar nes
and Budl ane et al[.] are in the sanme field of
endeavor
of adjustable pressure switches which operate snap
action switch [sic, switches] in which the switch
bl ade is adjusted in which providing the |ever
as the switch bl ade woul d reduce the nunber of
operating parts reducing the anount of assenbly
and al so reduces [sic, reducing] the chances of

m soperation due to fewer parts formng the

assenmbly while providing the sane operation and

function.
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I n response, Appellants contend (Brief, pages 3 and 4),
that in order to make the conbi nati on proposed by the
Exam ner,
each of the Budl ane and Barnes references woul d have to be
reconstructed in a manner not suggested by either of the
references. Further, Appellants assert that any structure
that m ght possibly result fromthe Exam ner’s proposed
conmbi nati on woul d not teach the clainmed structure of
i ndependent clainms 6 and 14.

After careful review of the Budl ane and Barnes references
in light of the argunents of record, we are in genera
agreenment with Appellants’ position as stated in the Brief.

In our view, the Exam ner has conbined the bl ade switch and

| ever structure of Budlane with the blade switch structure of
Barnes in some vague manner w thout specifically describing
how t he teachi ngs woul d be conbined. This does not persuade
us that one of ordinary skill in the art having the references
bef ore her or him and using her or his own know edge of the
art, would have been put in possession of the clainmed subject
mat t er.

We note that in the “Response to argunent” portion at

7



Appeal No. 1998-1090
Application No. 08/534, 965

page 5 of the Answer, the Exam ner suggests the placenent of
the contacts from Budl ane’s switch bl ade nenmber 3 directly on

t he
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beam spring |l ever 13. There is no indication fromthe

Exam ner as to where on the lever 13 the contacts woul d be

pl aced, |et alone how any such nodification woul d address the
specifics of the claimlanguage of independent clains 6 and
14, which requires a specific positional relationship anong

t he actuator contact points, novable contacts, and adjustnent
menbers. In order for us to sustain the Exam ner’s rejection
under 35 U.S.C. 8 103, we would need to resort to specul ation
or unfounded assunptions or rationales to supply deficiencies
in the factual basis of the rejection before us. In re
Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA 1967),

cert. denied, 389 U S. 1057 (1968),

reh’ g denied, 390 U.S. 1000 (1968).
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Accordi ngly, since the Exam ner has not established a

prima facie case of obviousness, the 35 U.S.C. 8 103 rejection

of independent clainms 6 and 14, and claims 4, 5, and 7-13
dependent thereon, cannot be sustained. Therefore, the

deci sion of the Exam ner rejecting clainms 4-14 is reversed.

REVERSED
)
JERRY SM TH )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
JOSEPH F. RUGG ERO )
Adm ni strative Patent Judge ) APPEALS AND
)
) | NTERFERENCES
)
ANl TA PELLMAN GROSS )
Adm ni strative Patent Judge )

JFR: hh
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