The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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Before GARRI S, WALTZ, and KRATZ, Adninistrative Patent Judges.

GARRI S, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe final rejection
of claims 1-9, 11-15, 17, 18 and 20-25 which are all of the

clainms remaining in the application.?

1By an apparently inadvertent oversight, the claim
amendnent filed October 21, 1996 has not been clerically
processed. This oversight should be rectified upon return of
the application file to the jurisdiction of the Exam ning
Cor ps.
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The subject matter on appeal relates to a nethod of
maki ng feed bl ocks which conprises providing a fluid m xture
conprising nolasses into a dehydration vessel, adjusting the
pH of the fluid m xture to between 7.5 and 9.5 by the addition
of a base containing a bivalent netal ion, heating the fluid
m xture to forma dehydrated m xture and form ng the
dehydrated m xture into feed bl ocks. This appeal ed subj ect
matter is adequately illustrated by independent claim 24 which
reads as foll ows:

24. A method for making feed bl ock conprising
the steps of:

providing a fluid m xture conprising nol asses
into a dehydration vessel having a heating section and a
cool i ng section;

adjusting the pH of the fluid m xture to between
7.5 and 9.5 by the addition of a base containing a
bi val ent netal ion;

agitating the fluid m xture;

heating the fluid m xture in the heating section
to a tenperature | ess than about 180°F to drive water from
the fluid m xture and produce a dehydrated m xture;

appl ying sufficient cooling to the cooling
section to condense the water vapor and produce condensed
wat er ;

col l ecting and renovi ng the condensed water from
t he dehydration vessel; and



Appeal No. 1999-1267
Application No. 08/755, 150

formng the dehydrated m xture into feed bl ocks.
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The references relied upon by the exam ner as evidence of

obvi ousness ar e:

Martin 2,707,151 Apr. 26,
1955
For kner 3,057, 739 Cct. 9,
1962
WIlians 3,103, 439 Sep. 10,
1963
Benton et al. (Benton) 4,749,578 Jun. 7
1988

Al'l of the appealed clains stand rejected under 35 U S. C

8 103 as being unpatentable over Benton in view of Martin,
Wl lianms and Forkner.

We refer to the brief and to the answer for a conplete
exposition of the opposing viewpoints expressed by the
appel l ants and by the exam ner concerning the above-noted
rejection.

OPI NI ON

For the reasons set forth below, this rejection cannot be
sust ai ned.

Each of the independent clains on appeal requires
adjusting the pH of the fluid mxture to between 7.5 and 9. 5.

Regarding this pH range, the exam ner points out that Benton
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di scl oses a pH range between about 6.2 and about 6.8. Citing

In re Avers,

154 F.2d 182, 69 USPQ 109 (CCPA 1946) for the proposition that

“about” permts sone tol erance, the exam ner argues that the
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“about 6.8” upper end of patentee’s pH range woul d have
rendered obvious the appellants’ “7.5" |ower end of the pH
range recited in the appeal ed i ndepdendent cl ai ns.

The examner’s rationale is not without factual and | egal
support. Neverthel ess, we cannot agree with his consequent
obvi ousness conclusion. In essence, we share the appellants’
vi ewpoi nt that Benton’s upper pH val ue woul d have not have
suggested the here-clained | ower pH val ue because of the
acidic versus al kaline characteristics of these respective
val ues and because the actual difference in these values is
significant due to the logarithmc nature of the pH scale.
Furt hernore, the nonobvi ousness conclusion resulting fromthis
viewpoint is reinforced by Benton's disclosure at |ines 29-34
in colum
3 which effectively teaches away fromthe use of al kaline pH

val ues such as those here-cl ai ned.
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In light of the foregoing, it is our determ nation that
the reference evidence adduced by the exam ner fails to

establish a prim facie case of obviousness with respect to

t he appel l ants’ cl ai med nmet hod whi ch enpl oys pH val ues of the
type di scussed above. For this reason al one, we cannot
sustain the Section

103 rejection before us on this appeal.

The deci sion of the exam ner is reversed.

REVERSED

BRADLEY R GARRI S
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

THOVAS A. WALTZ
Adm ni strative Patent Judge

PETER F. KRATZ
Adm ni strative Patent Judge
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