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Before LEE, TORCZON, and NAGUMO, Administrative Patent Judges.
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On December 23, 2002, junior party Spalding filed a paper (Paper No. 150) stating:

In compliance with Judge Lee’s Order dated September 19, 2002, Junior

Party Spalding hereby requests entry of an adverse judgment in the above-

identified interference, without prejudice to filing a complaint challenging the

adverse decisions and judgment pursuant to 35 U.S.C. § 146.   (Emphasis

added)

Junior party Spalding’s request for entry of adverse judgment, via the bolded text shown

above, appears to also seek from the board an indication that the junior party, despite all its

actions and inactions, including the request for entry of adverse judgment, may challenge any

and all adverse decisions and the judgment in this case in a civil action before a U.S. District

Court under 35 U.S.C. § 146.  The district court’s jurisdiction under 35 U.S.C. § 146 is what it is

and can neither be augmented or diminished by the board.  We decline to express any indication

on what the junior party may or may not do under 35 U.S.C. § 146 under these circumstances.

Accordingly, junior party’s request is granted without any regard to the proviso in the

request that the junior party is “without prejudice to filing a complaint challenging the adverse

decisions and judgment pursuant to 35 U.S.C. § 146.”  If such treatment of the request is not

acceptable to the junior party, a notice to that effect shall, upon reading of this judgment by

junior party’s counsel, be filed immediately by the junior party by facsimile to the board and also

served by facsimile to senior party’s counsel.  Upon filing of that notice, (1) the request for entry

of judgment shall be regarded as automatically withdrawn; (2) this judgment shall be regarded as

automatically vacated; and (3) all time periods outstanding on December 23, 2002, be regarded
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as automatically reinstated, as is, without extension.

Based on the foregoing, it is

ORDERED that judgment as to the subject matter of Count 1 is herein entered against

junior party ROBERT G. SPALDING; 

FURTHER ORDERED that judgment as to the subject matter of Count 2 is herein

entered against junior party ROBERT G. SPALDING; 

FURTHER ORDERED that junior party ROBERT G. SPALDING is not entitled to its

patent claims 1-6 which correspond to Count 1;

FURTHER ORDERED that junior party ROBERT G. SPALDING is not entitled to its

patent claims 7-8 which correspond to Count 2;

FURTHER ORDERED that if there is a settlement agreement, the parties should note

the requirements of 35 U.S.C. § 135(c) and 37 CFR § 1.666; and

FURTHER ORDERED that a copy of this judgment be filed in the respective involved

application or patent of the parties.
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Jameson Lee                                 )         
Administrative Patent Judge                 )               

  )                
  )            

    )               
                                                              )    BOARD OF PATENT
Richard Torczon                 )            APPEALS
Administrative Patent Judge                 )                AND

  )      INTERFERENCES
  )           

    )               
                                                              )     
Mark Nagumo       )               
Administrative Patent Judge   )
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By Facsimile:

Counsel for senior party Hartsell, Jr.:

919-654-4521
Steven N. Terranova, Esq.
Withrow & Terranova
201 Shannon Oaks Circle
Suite 200
Cary, North Carolina 27511.

Counsel for junior party Spalding:

312-425-3909
Steven Z. Szczepanski, Esq.
Jenkins & Gilchrist
225 West Washington Street
Suite 2600
Chicago, Illinois 60606-3418

703-413-2220
Charles L. Gholz, Esq.
OBLON, SPIVAK, McCLELLAND,
   MAIER & NEUSTADT, P.C.
1755 Jefferson Davis Hwy., 4th Floor
Arlington, va 22202


