Case 2:08-cv-01219-TSZ Document2  Filed 08/15/2008 Page 1 of 1

a: Mail Stop 8 REPORT ON THE
Director of the U.S. Patent and Trademark Otfice FILING OR DETERMINATION OF AN
P.O. Box 1450 ACTION REGARDING A PATENT OR
Alexandria, VA 22313-1450 TRADEMARK

In Compliance with 35 U.8.C. § 290 and/or 15 U.S.C. § 1116 you arc hereby advised that a court action has
been fited in the 1.8, District Court United States District Court for the Western District of Washington on
the following: __ Patents or _X_ Trademuarks: i‘

IDOCKET NO. DATE FILED US District Coart United States District Coust for the Western
District of Washington
08 cv 01219 TSZIB/13/08 }}
PLAINTIFF DEFENDANT
SafeWorks LLC Teupen America LLC
etal -
PATENT OR PATENT OR
PATENTY OR
TRADEMARK NQO. TRAL;\F'OJWARK TRADEMARK NO.
(L. See attached [5 11
7 12
3 K . 13
4 o 14
10 15

In the above—entitled case, the following patents(s)/ trademark(s) have been included:
[

IDATE INCLUDED INCLUDED BY
__Amendment  Answer Bill __, Other Pleading
PATENT OR PATENT OR PATENT OR
J REKNO. TRADEMARK NO. TRADEMARKNO, |
6 FlEY . i1
4 2 U4 O8, 63 12
3 . 87 i 7 13
2 Q{la . lzia,,, . 9 14
5 10 15
In the above—entitled case, the following|decision has been rendered or judgment issued:
DECISION/JUDGMENT i
CLERK (BY) DEPUTY CLERK DATE

vuce Rifkin 1. 8/15/08
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DISTRICT COURT

7 WESTERN DISTRICT OF WASHINGTON AT SEATTLE

8 SAFEWORKS, LLC, a Washington limiled
liability company,

Plaintiff,
v.

TEUPEN AMERICA, LLC, EXTREME
12 ACCESS SOLUTIONS, INC., THE
SPIDERLIFT COMPANY, INC., AND
13 LEONARDO POLONSKI,

14 Defendant.

Cause No.
VERIFIED COMPLAINT FOR:

(1) FEDERAL TRADEMARK
INFRINGEMENT, 15 U.S.C.
§1114;

{2) FALSE DESIGNATION OF
ORIGIN, FALSE ADVERTISING,
AND UNFAIR COMPETITION, 15
1.8.C. §81125(a);

(3) DILUTION BY BLURRING, 15
U.S.C. 1125(c);

(4) UNFAIR COMPETITION,
RCW 19.86.

{5) BREACH OF CONTRACT

20 Plaintill SaleWorks, LLC (“SafeWaorks™ or “Plaintiff”), complains and alleges

21 as follows:

22

23

VERIFIED COMPLAINT -1
3240 031 hil 10602

3249, 172 hhl 30642

INVICTA LAW GROUP, PLLC
1000 SECOMND AYENUE, SUITE 3310
SEATTLL, WA $8104- 1012

FAX (200) 203-6365

TEL {206) 803-6164




20

21

22

23

1249. 072 hh1 30602

|
Case 2:08-cv-01218-TSZ  Document 2

I. INTRQO
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)IDUCTION

1.1
breach of contract by Defendants, TEUPI
SOLUTIONS, INC., THE SPIDERLIF]
POLONSKIL (collectively, “Defendants™)
trademarks: “SPIDER” U.S. Trademark
Trademark Registration No. 2406766; “SP1
2433034; and “SPIDER STAGING”
{collectively the “SPIDER Marks™).

1.2

Washington State law, SafeWorks seeks:

This matter concerns the trademark infringement, unfair competition, and

“N AMERICA, LLC, EXTREME ACCESS
[ COMPANY, INC. AND LECNARDO
against the owner of the following registered

Registration No. 696387; “SPTDER™ 1J.S.

DER LINE” U.S, Trademark Registration No.

U.S. Trademark Registration No. 3577536

SafeWorks brings this action to securc rclicf undcr Federal and

{a) a temporary, preliminary and permanent

injunction prohibiting Defendant from further infringement of SafeWorks™ SPIDER

Marks; (b) an order requiring the seizure and impoundment of all infringing products in

Defendant’s possession, custody or contro
money damages for Delendant’s past and ¢
and for breach of the parties” contracts.
IL THE |

2.1 Plaintiff. Plaintiff SafeW orks

and existing under the laws of the State
business in Tukwila, Washington. SafeWo
Secrelary of Stale’s Olfice and has done a

lawsuil.

VERIFIED COMPLAINT -2

3244 031 hi110602

pending completion of this action; and (c)

ontinuing infringement of the SPIDER Marks

PARTIES

is a limnited liability company duly organized
of Washington with its principal place of
rks is in good standing with the Washington

11 (hings necessary and proper to bring this

INVICTA LAW GROUP, PLLC
1000 SECOND AVEMUE, SUITE 3310
SEATTLE, WA S81{4- 013

FAX |200) Y1)3-H135%

TEL (205) $03-63564
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2.2 Defendants. Based on information and belief, Teupen America LLC is a

Massachusctts limited liability company, [with headquarters at 14 Chapin Avenue in

Reading, Massachuselts. Teupen Americalwas previously known as “American Spidet

Lifts, LLC”, but changed its name to “Teupen America LLC” on April 25, 2005, On

April 17, 2008, Teupen America announ

ced a name change to “The Spider Lift

Company.” On information and belief, Defendant Teupen America offers its lifts for sale

and/or Tent on & nationwide basis, including| Washington Slale, via the Internet, a toll-free

telcphone number, and registered dealers throughout the United States.

23  Defendant Extreme Access

is a Massachusetts Corporation, with

headquartcrs at 14 Chapin Avenue in Reading, Massachusetts, On information and

belief, Extreme Access is a sister company of Teupen America and has continuing

business dealings with Teupen America. Defendant Extreme Access offers its lifts for

toll-free telephone number, and registcred de

sale and/or rent on a nationwide basis, inc

2.4  Defendant Leonardo Polonsk

Extreme Access Solutions.

uding Washington State, via the Intemet, a
alcrs throughout the United States.

is the President of Teupen America and of

2.5  Defendants have collectively used the term “Spidedift” to sell lift

machinery in the United States, despite war
rights to the SPIDER Marks in the United St

2.6  On information and belief, at
more Defendants were the registered owne
spiderlifis.com.”

VERIFIED COMPLAINT -3
3249.031 h11 10602

nings by Plaintiff that it owns the trademark
1tes.
all times relevant to this proceeding, one or

r of the website and domain name “www.

INVICTA LAW GROUP, FLLC
1000 SECUWD AVEMUE, BUTTE 3350
SEATTLE, WA 23104-101%

FAX (206) 9036365

TEL {2U6) S01-6364
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[ON AND VENUE

3.1 This Court has original jurisd
§1121{a)(action arising under the Lanham
question) in that this case arises under th
U.S.C. §§1051-1127,

32

§1338(b) in accordance with the principles

joined with substantial and related claims

States, 15 U.S.C. §§1051-1127.
33 Venue is proper in this distric

IV. FACTUAL

ction over Count 1, Il and 111 under 15 U.S.C.
Act) and 28 U.S.C. §§1331, 1338(a)(federal

> Trademark Laws of the United Siates, 15

This Court has jurisdiction over Count 1V and Count V under 28 U.S.C

of pendant jurisdiction in that said claims are

under the Trademark Laws of the United

fpursuant to 28 U.5.C. §1391(b).

BACKGROUND

SafeWorks’ Trademark Rights,

4.1
used the trademark SPIDER in connection
construction, restoration, and maintenance
Washington, has 24 offices around the U.S

SaleWorks’ goal is to be the premier global

Since 1947, SafeWorks® predecessor entities, and now SafeWorks, have

with safety and access equipment used in the
industries. SafeWorks is based in Tukwila,

.land offices in Canada, Ching, and Belgium.

provider of safe and efficient powered access

and fall protection solutions. To this end, [SafeWorks carefully guards its intcllectual

property rights.

4.2

“power driven suspended staging and scaffo

VERIFIED COMPLAINT - 4
3249.03 1t h(110602

SafeWorks™ predecessor first

used the mark SPIDER in connection with

ding, and component parts thereof” on July

InvICTA Law GrROUP, PLLC
1000 SECONE AVENLE, SUITE 2310
SEATTLE, WA 28104-1019

FAX (206) $03-6353

TEL (206) 9036364
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6, 1948, filed a federal trademark application for this mark on September 21, 1959, and

was granted registration as U.S. Registration

43  SafeWorks’ predecessor first

MNo. 696387 on April 19, 1960.

used the mark SPIDER STAGING (and

design) in conmnection with “power drivén scaffolding which may be moved both

vertically and horizontally to permit repairs, painting, cleaning, etc., of the sides of

buildings, bridges and other structures” on Tuly 6, 1948, filed a federal trademark

application for this mark on Apnl 30, 193
Regisiration No. 577336 on July 21, 1953,

44  SafeWorks’ predecessor firs

1, and the mark became registered as U.S.

used the mark SPIDER (and design) in

conneclion with “power driven scaffolding, suspended staging, work platforms and

suspended work cages; hoists; and parts for all of the aforementioned goods™ and for

“metal accessories for hoists and power driven scaffoiding, suspended staging, work

platforms, and suspended work cages, namely, face rollers, rigging hooks, cornice hooks,

wire rope tension holders, cable drum so
oulriggers, transfer chains, channcls sech
walkway bridges made primarily of metal a
1998, filed a federal trademark application f
became registered as U.S. Registration No. 2

45  SafeWorks® predecessor first

cket hooks, truss outriggers, portable roof
on rollers, adjustable i-beam clamps, and
nd struciural parts therefore™ in October of
r this mark on April 20, 1998, and the mark
106766 on November 21, 2000,

used the mark SPIDERLINE in cormection

with “metal safety equipment, namely, stanchions and lifelines for attachment to

siructures to provide fall protection for individuals on the structure; and metal parts and

accessories for use with such stanchions

VERIFIED COMPLAINT - 5

3249 031 hf 106

nd lifelines, namely, stanchion mounling

INVICTA LAW GROUP, PLLC
1000 SECOND AVENUE, SLTTR 3310
SEATTLE, WA 93104 1019

FAX {206) 2036365

TEL (206) 9036364




Case 2:08-¢v-01218-TSZ Document 2-2  Filed 08/15/2008 Page 6 of 19

1 brackets, chains, cable connectors and sho‘pk absorbers™ on February 26, 1999, filed a
2 federal trademark application for this mask on May 10, 1999, and the mark became
3 registered as U.S. Registration No. 2438034 on March 27, 2001.
4 46  SafeWorks applied for registration of the mark (words and logo) “SPIDER;
> 60 Years Strong” in November 2006, and the Notice of Allowance was issued on March
¢ 11, 2008 (serial number 770413520).
! 47  Through SafeWorks’ extensive advertising, marketing, participation at
’ trade shows, and presence on job sites threughout the 1J.S. and the world, the SPIDER
i Marks are distinctive when applied to SafeWorks’ products. SafeWorks® products sold
:(1} under and/or bearing the SPIDER Marks have become well known in the congtniction,
a restoration, and maintenance industrics as |1dcntifying unique and desirable preducts of
3 the highest quality that originate with Safe\?\lorks.
14 4.8  Consequently, SafeWorks” SPIDER Marks are a very imporrant and
s valuable business asset of SafeWorks, and represent significant business goodwill.
16 49  As a result of years of use dnd extensive sales of goods of the highest
17 quality complemented by exiensive advertising, promotion, and press coverage, the
18 SPIDER marks have come to be recognized by members of the construction industry as
19 well as by members of the consuming public as exclusively identifying SafeWorks®
20 gaoods of the highest quality originating exclusively from SafeWorks.
2 4.10 Moreover, as a result of the above, members of the construction industry
2 and members of the consuming public have] come to recognize any one-word trademark
23
VERIFIED COMPLAINT — 6 INVI(I:;'UrliEIE:N\E S&g&%ﬁgﬁ
3249, 031 hf1 10602 : SNUE, SUITE 3
SEATTLE, WA S§104-1019
3240 71 30602 e oy 3
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beginning with SPIDER as a name extension of SafeWorks' famous SPIDER marks

designating goods of the highest quality orig
Defendant’s Wrongful Acts.
4.11

the domain name *spiderlifts.com” (collect

inating exclusively from SafeWorks.

In approximately 2003, Defendants began using the term “Spiderlift,” and

vely the “Infringing Marks™} to promote and

sell boom lifts and other cquipment that directly competed with SafeWarks’ products

sold uader its famous SPIDER Marks.

4,12 On or about Apgust 10, 2
Polonski and American Spider Lifts, dem:
designation “Spider” or any designation in

with boom lifts or other producis promotead

D04, SafeWorks sent a letter to Leonardo
anding they cease and desist all use of the
corporating the term “Spider” in connection

to the building and construction fields, and

that they voluntarily abandon any trademark applications or registrations for marks

incorporating the work “Spider,” as well as

term “Spider.”

any Internet domain names incorporating the

4.13 TFollowing extensive communication via [etter, e-mail and iclephone, and

inclading attorncys, Defendants agreed to

change their corporate name to “Teupen

America,” which was confirmed via e-mail on or about January 9, 2005. In rcliance on

that Agreement, (“First Agreement”) Plaintiff did net file an infringement action against

Defendants.

414 Despite the First Agreement

Infringing Marks to promote and sell their products.

Defendants once again began using the

On or about March 2008,

SafeWorks learned of actual confusion on the part of one or more buyers of a Teupen

VERIFIED COMPLAINT - 7

3249 031 hfLI0602

INVICTA LAW GROUP, PLLC
1060 SECOND AVENMUE, SUITE 1410
SEATTLE, WA 981041019

FAX (206) 963-6365

TEL (206} 9N3-6364
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America product, who thought they were pu
confusingly similar marks.

4.15 Despite its First Agreement
Marks, on or about April 17, 2008, Teupen
name to “The Spideriift Company.” On
announcing the name change was pub
publications as well as on the Internet.

416 On or aboul May 6, 2008, Sa

and Tcupen Amcrica a letter demanding tha

rchasing a SafeWorks product becauise of the

o cease and desist any use of the Infringing
America announced that it was changing its
information and helief, the press release

ished in national and international trade

feWorks sent Defendants Leonardo Polonski

it honor its earlier First Agreement and stop

using the Infringing Marks to promote and market its products. At thal time, SaleWorks

informed Defendants of the actual confusion suffered by a buyer of their product, who

thought he was buying a SafeWorks product

4,17  QOn or about May 29, 2008, T

eupen America, by and through its attomeys,

wrote to SafeWorks and agreed to the conditions stated in SafeWorks' cease and desist

letter of May 6, 2008, (“Second Agreement™),

418 Because Teupen America had|reneged on an earlier promise to cease using

the Infringing Marks to promotc and selll its products, on or about June 11, 2008,

SafeWorks requested that Defendants’ S

scond Agreement to cease and desist be

additionally signed by Defendant, rather than just by the attorncy.

419 In reliance on the Second Agreement, SafeWorks did not file a trademark

infringement action against Defendants.

VERIFIED COMPLAINT -8

3249. 031 hi110602

INVICTA LAW GROUP, PLLC
1000 SECOND AVENUE, SUIEL 3310
SEATTLE, WA 981041019

FAX (206} 903-6365

| TEL (206) 90H5-5564
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SafeWorks to state that his chient was reneg
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08, altomey for Defendants wrote to

ing on its seitlement and would continue to

use the Infringing Marks to promote and maLket its products.

421  On or about August 1, 2008,

Yefendants filed an action for declaratory

judgment in the Federal District Court for the District of Eastern Massachusetts, asking

that court to rule that SafeWorks be enjoined from bringing trademark litigation against

them for their use of the Infringing Marks
Marks are generic.

4722 Defendants continue to adver

and for a determination that the Infringing

tise, market, and sell their products in the

same industry and through the same channels of trade using its Infringing Marks. n

doing so, Defendants are attempting to usc

the substantial good will developed under

SafeWorks’ SPIDER Marks and have infringed, and continue to infringe, SafeWorks’

trademark rights.

4.23 In continuing to advertise, m

arket, and sell (heir products in the same

industry and through the same channels of trade, using its confusingly similar Iniringing

I
Marks, Defendants are breaching both the First Agreement and the Second Agreement.

|
|

VY. FIRST CAUSE OF ACTION

FEDERAL TRADEMA
(15 U.S.

5.1  SafeWorks realleges and inco
contained in all preceding paragraphs of this

52 SafeWorks holds valid and ex

RK INFRINGEMENT
. §1114)

rporates herein by reference the allcgations
Complaint as part of this cause of action.

isting federal registrations for the SPIDER

Marks. SafeWorks has continuously used thé SPIDER Marks since as early as 1947.

VERIFIED COMPLAINT -9

3249. 121 hflined2

INVICTA LAw GROUP, PLLC
1500 SLECOND AVENLE, SIITE 3310
SEATTLE, WA 92104-1049

FAX (206} 903-6365

TEI. (206) 9036304
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5.3  Dcfendants have marketed, a
advertise and sell their poods and servic
confusingly similar to SafeWorks” SPIDER

54  Defendants’ activities and us
have caused, and are likely to continue te
purchasers to the detriment of SafeWorks.

5.5  SafeWorks has no control ov
and because of the confusion as to the sou
SafeWorks® valuable goodwill in respect
Defendants.

5.6

-2

The goodwill of SateWorks’

Filed 08/15/2008 Page 10 0f 19

dvertised and sold, and continue to market,

es using the Infringing Marks, which are

Marks.

e of the Infringing Marks as alteged herein

canse confusion, mistake, or deception of

er the quality of goods sold by Defendants,

rce of the goods engendered by Defendants,

to its SPIDER Marks is at the mercy of

business 15 of enormous value, and

SafeWorks will suffer irreparable harm should infrinpement be allowed to continue to the

detriment of its trade reputation and goodwil].

5.7
advertising and sale of products using tho

knowledge, consent or permiission of SaleV

Defendants® use of the Infringing Marks as alleged herein, and marketing,

se Infringing Marks, was done without the

Vorks snd continues without the consent or

permission of SafeWorks.

58  Defendants have violated the| trademark rights of SafeWorks under the

Trademark Act, thereby giving rise to a cause of action under 15 US.C. § 1114,
5.9

SafeWorks will be irreparably) harmed untess Defendants are temporarily,

immediately and permanently enjoined from|any further use of the Infringing Marks and

any further marketing, advertising or sale of products using the Infringing Marks,

VERIFIED COMPLAINT - 10
3249 031 hf1 10503

INVICTA LAW GROUP, PLLC
1000 SECOND AVENUE, SLITL 3310
SEATTLE, WA 58104 1019

FAX (206} 303-6365

TLR. (206) M03-A364
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5.10 SafeWorks has no adequate
trademark rights will resull unless Defendan
enjoined by the court.

5.11 SafeWorks also is entitled to

2

Filed 08/15/2008 Page 11 0f 19

remedy at law and serious damage to ils

ts’ wrongful uses of the [nfringing Marks are

an order requiting the impoundment of all

infringing products and matcrials pending the trial of this matter, and the destruction of

all infringing products and materials following trial, including but not limited to products

and materials bearing the Infringing Marks.

5.12 Defendants have continued t0 use the Infringing Marks notwithstanding

that they have actual knowledge of SafeW

Jorks> superior trademark rights as alleged

herein, as well as knowledge of the actual confusion sullered by SafeWorks® customers.

Defendants’ infringement of the SafeWor

intentional, willful, knowing and deliberate

s’ SPIDER Marks accordingly constitutes

rademark infringement. Plaintiff theretore

seeks judgment in the amount of three (3)

times its damages, together with reasonable

attorney’s fees pursuant to 15 U.S.C. § 1117{a).

5.13 Defendanis’ infringement of

cansed, and will continue to cause, SafeWor

the SPIDER Marks as alleged herein has

ke to suffer damages in an amount unknown

at this time and has caused, and will continue to cause, Defendants to gain revenucs and

profit in an amount unknown at this time. Pursuant to 15 U.S.C. § 1117(a), SaleWorks is

entitled to an award of monetary damages 1

h an amount equal to the Insses suffcred by

SafeWorks or the revenues and/or profits gained by Defendants, which damages should

be augmenled as provided by 15 U.S.C. §111

VERIFIED COMPLAINT — 11
3249. 031 hFL10602

7(2).

INvICTA LAW GROUP, PLLC
LOQD SECOMND AVENUE, SUITE 3310
BEATTLE, WA $8104-101%

FAX (206) 903-6365

TEL {206) Y03-6164
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514 Pursuant to 15 US.C. § 1§
SafeWorks should be trebled.
515 Pursuant to 15 US.C. § 11

attorneys fees and costs of suit.

17(a), any monetary damages awarded lo

7(a), SafeWorks s enlitled to an award of

V1. SECOND CAUSE OF ACTION
FALSE DESIGNATION OF ORIGIN,/FALSE ADVERTISING AND UNFAIR

COMPETITION UNDER LANHAM ACT SECTION 43(a)

(15U.S.C. §1125(a))

6.1  SafeWorks realleges and incorporates herein by reference the allegations

contained in alt preceding paragraphs of this

6.2 The actions of Defendants as
origin, false advertising and unfair competit
Act, 15U.S.C. § 1125{a).

6.3  The actions of Defendants |

Compilaint as part of this cause of action.
alleged herein constitute false designation of

on pursuant to Section 43(a) of the Lanham

ave and are likely to continue to deceive

customers and prospective customers inlo believing that Defendants’ line of products are

that of SafeWorks, and, as a consequcnce
SafeWorks,

6.4  SafeWorks has no control o

, are likely to divert customers away from

er the nature and quality of the goods and

services sold by Defendants. Any failure, n

eglect, or default by Defendants in providing

such products has and will continue {o reflect adversely on SafeWorks as the believed

source of origin thereol, hampering efforts by SafeWorks to continue to protect its

outstanding reputation for high quality products, resulting in loss of sales thereof, all to

the irreparable harm of SafeWorks.

VERIFIED COMPLAINT — 12

3249.031 BI110602

InvicTa Law GROUP, PLLC
1000 SECOND AVENLUE, SUTTE 3310
SEAT'FLE, WA BL04-ED 19

FAX (206) 902 6365

TEL (205) 30363564
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6.5 SafeWorks has and will ¢

Defendants are temporarily, immediately an

2  Filed 08/156/2008 Page 13 of 19

ontinue {0 be irreparably harmed unless

d permanently enjoined from any further use

of the Infringing Marks and any further marketing, advertising or sale of products using

the Infringing Marks.

6.6

SafeWorks has no adequatel

remedy at law and serious damage to its

trademark rights will result unless Defendants® wrongtul use of the Infringing Marks is

cnjoincd by the court.

6.7  SafeWorks also is entitled to
infringing products and materials pending t!
all infringing products and matertals followi
and materials bearing or advertising the Infii

6.8 The actions of Defendants as
knowing and deliberate unfair competition a
Section 43(a).

6.9 Defendants’ acts of unfair con

the Lanham Act Section 43(a) as alleged her

SafeWorks to suffer damages in an amount

an order requiring the impoundment of all
he frial of this matter, and the destruction of
ng trial, including but not limited to producis
nging Marks.

alleged herein constitule intentional, willfud,

nd false advertising pursuant to Lamham Act

petition and false advertising in violation of
cin have caused, and will continue to cause,

unknown at this time and have caunsed, and

will continue to cause Defendants to gain re

venues and profit in an amount unknown at

this fime. Pursuant to 15 U.S.C. §1117(a}, SafeWorks is entitled o an award of monetary

damages in an amount equal to the losses suffered by SafeWorks and the revenues and/or

profits gainced by Defcndants, which damages should be angmented as provided by 15

US.C. §1117(a).

VERIFIED COMPLAINT - 13
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INVICTA LAW GROUP, PLLC
1000 SEC WD AVENUE, SUITE 3310
SEATTLE, WA 98104- 1019

FAX (206) 9036365

TEL (204) 903-6364
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6.10 Pursuant 1o 15 U.S.C. §11
SafeWorks should be trcbled.
6.11 Pursnant to 15 US.C. §111

attorneys fees and costs of suit.

2  Filed 08/15/2008 Fage 14 of 19

17{a), any monetary damages awsrded lo

7(a), SafeWorks is entitled to an award of

VII. THIRD CAUSE OF ACTION

DILUTION BY BLURRING UNDER LANHAM ACT SECTION 43(c)

(15US8.Q §1125(c)h

7.1 SafeWorks realleges and inc

orporates herein by reference the allegations

contained in all preceding paragraphs of this Complaint as part of this cause of action.

7.2 The SPIDER Marks are famous frademarks within the meaning of the

Anti-Dilution Act, 15 USC § 1125(c).

73 SafeWorks has no control
advertising and other promotional material
result of such use, the distinctive gualities

will continue to be diluted.

over the quality of Defendants® products,
s and its use of the Infringing Marks. As a

of SafeWorks’ SPIDER marks are being and

7.4  The distinctive SPIDER Marks are of enormous value, and Defendants’

wrongful use of the Infringing Marks constitutes an extreme threat to the distinctiveness

of the SPIDER Marks.

7.5  Defendants’ use of the Infrin

ring Marks in connection with their business

as aferesaid has injured and will continle to cause injury to SafeWorks’ business

reputation and to dilute the distinctive quality of SafeWorks” SPIDER marks pursuant to

15U.8.C. § 1125(c).

VERIFIED COMPLAINT - 14
3249. 031 hf1 10602
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7.6  SafeWorks is entitled to a

2  Filed 08/15/2008 Page 150f 19

ermanent injunction against Defendants, as

well as all other remedies available under the Lanham Act, including, but not limited to,

compensatory damages, treble damages, dis‘gorgement of profits, and costs and attorney’s

fees.

VIII. FOURTH CAUSE OF ACTION

WASHINGTON STATE UNFAIR COMPETITION AND

CONSUMER PROTECTION ACT

(RCW 19.86)

8.1  SaleWorks re-alleges and inc

orporates herein by reference the allegations

contained in all preceding paragraphs as part of this cause of action.

8.2  Defendants have engaged in

unfair and deceptive acts or praclices by

imitating SafeWorks® SPIDER Marks in ¢onnection with the sale of thetr goods and

services in Washington thereby creating a hkelihood of public conlusion as to the source

of the goods and services.
83  Defendants’ deceptive acts ot
84  Defendants’ actions offend
unscrupulous, affecting trade and comm

Washington State and elsewhere.

practices injured SafeWorks.
the public, are uncthical, oppressive and

erce now and in the fulure botlr within

8.5 A causal link exists between the deceplive act and the resulting injury.

8.6  SafeWorks has suffered damages relating to violation of the Consumer

Protection Act RCW 19.86 by Defendant

proven at trial.

VERIFIED COMPLAINT - 15
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5. The quantum of these damages will be
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8.7  SafeWotks seeks, and is ent

-2 Filed 08/15/2008 Page 16 of 19

tled to recover, its actual damages, together

with the costs of suit, including reasonable a‘\ttorneys’ fees.

8.8  SafeWorks seeks and is entitled to recover an award of damages of up to

three times the amount of the actual damages sustained up to thc amount permuitted by

law.

VL FOURTH

CAUSE OF ACTION

BREACH OF CONTRACT

9.1  SafeWorks re-alleges and incorporates herein by reference the allegations

contained in all preceding paragraphs as parl of this cause of action.

92  The First and Second Agre

Iarnents (collectively the “Agreements™) are

valid Agreements entered into by and among the Plaintiffs and one or more Defendants.

9.3  Pursuant to both Agreements, and for good and valuable consideration,

Defendants promised to cease and desist

market its Products.

using the Infringing Marks to promote and

94  1In reliance on Defendants’ promises, Plaintiff did not file a trademark

infringement action against Defendants. Plaintiff performed under the Agreements.

9.5  Defendants have continued to use the Infringing Marks in connection with

promotion and marketing of its products in breach of the parties” Agreements.

9.6  As a result of Defendants’ breach, Plaintiff has suffered and continues to

suffer substantial damages.
i
i
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VII. PRAYER FOR RELIEF

WHEREFORE, SafeWorks prays for

relief against Defendants as follows:

1. For a temporary, preliminany and permanent injunction restraining and

enjoining Dcfendants, and their agents, servants, employees, and all others in active

coneert or participation with them, as follovJs:

a. From further inﬁinginL SafeWorks’ trademark rights;

b, From further advertising, promoting, distributing, offering for sale,

and/or sclling any products or services using the Infringing Marks;

and
c. From further acts of |false advertising and unfair competition as
alieged herein.
2. For an order requiring the impoundment of all products and materials

bearing the Infringing Marks pending the t

ial of this matter, and the destruction of all

products and materials bearing the Infringing Mark following trial.

K} For an award of damages suffered by SafeWorks, plus any rcvenucs or

profits earned by Defendants as a result Dfi

Defendants’ trademark infringement, unfair

competition and false advertising in an amount to be proven at trial.

4. For an award of augmented and treble darnages as alleged herein pursuant

to 15 U.S.C. §1117(a) and RCW 19.86.060.
5. For specific performance of th
6. For an award of punitive an
proven at trial, but sufficient to punish and d

VERIFIED COMPLAINT - 17
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e First and Second Agreements;
d exemplary damages in an amount to be

ter the Defendants.
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7. For an award of attorneys” fees and litigation expenses and costs to the

maximum extent allowed by law.

8. For such other and further rel

DATED August 13, 2008.
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INVICTA

By:_s/8

Law Groue, PLLC

acie Foster/

of as the court deems just and proper.

Stacie Foster, WSBA No. 23397

Heather M. Morado, WSBA No, 35135
Steven W. Edmiston, WSBA No. 17136

Attomey

s for Plaintill
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VERIFICATION
Phil White declares on this 12% daly of August 2008, at Tukwila Washington,
under penalty of perjury under the laws ofi the State of Washington that he is the Risk
Manager of the Plaintiff, SafeWorks, LLC, named in this Complaint, has read the

Complajnt and kaows its contents, and thalt the statements made in this Complaint are

true and correct to the beat of his howlﬁch‘

E|hi1 White
Risk Manager of SafeWorks, LLC
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