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. Director of the U.S, Patent and Trademark Office FILING OR. DETERMINATICN OF AN
P.0O. Box 1450 ACTION REGARDING A PATENT OR
Alexandria, VA 22313-1450 TRADEMARK
In Compliance with 35 1.5.C. § 290 and/or 15 U.5.C. § 1116 you are hereby advised that a court action has been
filed in the U.S. District Court Diistrict of Qrecon___ on the following 3 patents or X Trademarks:
DOCKET NO. DATE FILED U.8. DISTRICT COURT
CV 08-3089 CL 8/15/08 . QOregon
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Harry and David FTD Group, Inc., FTD, Tnc., Flovists' Transworld Delivery, Inc., and
«FTD. Com, Inc.
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In the above—entitled case, the fellowing patent{s)/ tra&emrk(s) have been included:
DATE INCLUDED INCLUDED BY i
[0 Amendment " [J Answer [0 Cross Bill [ Other Pleading
PATENT OR DATE OF PATENT i
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In the above—-entitled case, the following decision has been rendered or judgement issued:
DECISION/JUDGEMENT ;
CLERK (BY) DEPUTY CLERK DATE

B/18/08

Copy 1—1/pon initiation of action, mail this copy to Director

Copy 3—Upon termination of action, mail this copy te Director

Copy 2—1Upon fiting decument adding patent(s), mail this copy to Director Copy 4—Case file copy




Steven T. Lovett, 0SB No. 910701
stlovetti@stoel.com

Brad S. Daniels, 0SB No. 025178
bsdaniels{@stoel.com

STOEL RIVES 1.1

900 SW Fifth Avenue, Suitc 2600
Portland, OR 97204

Telephone: (503) 224-3380
Facstmile: (503) 2202480

Robert E, Bluth, OSB No. 902111
bbluth@harryanddavid.com

Harry & David Qperations Corp.
2500 5. Pacific Highway

Medford, OR 97501

Telephone: (541) 864-2525
Facsimile: (541) 864-2885

Attorneys for Plaintifl
Harry and David

FREF(EAG {5 151SEmmr

UNITED STATES BISTRICT COURT

DISTRICT 0?1“ OREGON
MEDFORD:DIVISION

HARRY AND DAVID, an Oregon
corporation,

Plaintiff,
v,

FTD GROUF, INC,, a Delaware corporation;
FTD INC., a Delaware corporation;
FLORISTS® TRANSWORLD DELIVERY,
INC., a Michigan corporation; and FTD.COM
INC., a Delaware corporation.

Defendants,

»
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Plaintiff Harry and David (“Plaintiff” or “f[mry and David™), by way of its Complaint
against Defendant FTD Group, Inc. (“F1I'D Group™); FTD, Ine. (“FTD, Inc.™); Florists’
Transworld Delivery, Inc. (“FTD”); and FTD.Com, Inc. (“FTD.Com”) (collectively,
“Defendants™), states and alleges as lollows: '

1. Plaintiff Harry and David is a coxl;pration duty organized and existing under the
laws of the State of Oregon, with its principal plaé:c of business at 2500 South Pacific Highway,
Medford, Oregon. :

2. Defendant FTD Group is a corpor:%.tion organized and existing under the laws of
the State of Delaware, with its principal place of lf:usiness al 3113 Woodcreek Drive, Downers
Grove, lllinois 60515, Defendant FTD, Inc. is a diorporation organized and existing under the
laws of the State of Delaware, with its principal piace of business at 3113 Woodoreek Drive,
Downers Grove, [llinois 60515, Defendant FTD 15 a corporation organized and existing under
the laws of the State of Michigan, with its pl‘incip‘jaI place ol business at 3113 Woodereek Drive,
Downers Grove, Illinois 60315, Defendant FTD.bom is a corporation organized and existing
under the laws of the State of Delaware, with its érincipal place of business at 3113 Woodcreek
Drive, Downers Grove, Tllinois 60515, Defendants operate an on-line retail website st the URI,
www.ftd.com.

JURISDICTION AND VENUE

3. This action arises under the Lanham Act, 15 U.S.C. §§ 1114 and 1125, and
Oregon state law. This Court has subject matter jurisdiction under 15 U.S.C. § 1121 and 28
U.S.C. §§ 1331 and 1338. This Court has supplemental jurisdiction over plaintiff's state law

claims under 28 U.S.C. § 1367(a).
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4, Defendants are subject to personal jurisdiction in the statc of Oregon because
defendants direct their unlawful conduct into this ;districl and their unlawful conduct causes
injury within this district. Defendants have purpo%sefully directed their untawful conduct to the
state of Oregon by advertising and soliciting business within this district through their unlawful
use of plaintift’s marks as alleged below. Deténdgnts also direct their business aclivities Lo the
state of Oregon through the use of a fully interacti:vc internet website, solicit business from web
users v#ithin this district, and sell products to residients of this district.

3. Venue is proper in this judicial dis@rict under 28 U.S.C. § 1391(b)(2) because a
substantial part of the events or omissions giving ﬁse to the claims asserted occurred in this
district. Venue is also proper in this district undcrj 28 U.S8.C. § 1391(b)1) and (<) because
defendants may be found in this district for purpoées of personal jurisdiction as alicged abave.

BACKGROUND

6. Plaintiff Harry and David is a pren;if:r gourmet food and fruit gifts purveyor and
one of the nation’s oldésl catalog mail order comp:anit:s. Plaintiff’s brand name and registered
trademarks arc widely recognized to the consumin?g public of the United Stales.

7. Plainti{l owns the registered traderrilarks, HARRY AND DAVID, HARRY &
DAVID, FRUIT-OF-THE-MONTH CLUB, and TOWER OF TREATS (collectively, “HARRY
AND DAVID marks™). Plaintifl has eight t'cdcrd;registmtions for its LIARRY AND DAVID
marks in connection with goods and services in se:veral international classes. Those registration
numbers are: No. 3262655 (registration date JuIyEI 0, 2007), No. 1529034 (registration date
March 7, 1989), No. 1490371 (registration date Miay 31, 1988), No. 0793717 (registration date
August 3, 1965), No. 0400009 (registration date F;ebruary 9, 1943), No. 0905212 (registration

date December 29, 1970), No. 1159530 (rt:gislrati‘:on date June 30, 1981), and No, 0837603
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(registration datc October 24, 1967). Plaintiff is a‘lso the owner of Oregon Trademark
Registration No. T9972 and Oregon Trademark Registration No. T9612, which cover the
ITARRY AND DAVID marks with the exception of TOWER OF TREATS.

8. Plaintif’s HARRY AND DAVID marks are incontestable, with the exception of
No. 3262655, :

9. Plaintift’s HARRY AND DAVID fmarks have secondary meaning.

10.  Plaintiff's HARRY AND DAVID jmarks are famous marks that transcend the
specific classes of poods and services for which piaintiff has registered its HARRY AND
DAWVID marks, E

11.  Internet users typically usc a searclia engine to locatc websites relevant to an
inguiry by entering search lerms into a search fleljd. For example, customers and potential
customers looking for plaintiffs [arry and Davidﬁ products may well simply type Harry and
David, Harry & David, Fruit-ol-(he-Month Club, ;:"Fower of Treats, or some variation thereof, into
search engines such as Google (www.googl&corrli).

12. The search engine then uses the W(;‘)l‘d or phrase to find websites that have terms
that are the same or similar to the search terms. ]fntcmet search engines such as Google use
proprietary algorithms to identify and sort relcvm;t wcbsites in what is often referred 1o as a
“patural” search.

13. Dcfendants nse the IIARRY AN D DAVID marks as metatags, page titles, domain
or subdomain names (i.¢., URL or URL extcnsioﬁs), andr’dr source coding for their retail website.
Mctatags are codes in the Internet HTML compujter language intended to describe the content of
a website. Metatags are used by Internet search c‘ngincs to locate websites for Internet users

looking for specific pages or products. By using the HARRY AND DAVID marks as metatags,
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page titles, domain or subdomain names, and/or source coding for their retail website, defendants
increase the likelihood that an Internet user searching for Harry and David’s website or Harry
and David products will find defendants’ own website featured prominently on the list of search

results, as reflected below:

Superior Mut - Gourmet Tower of Treats -
Our Gourmet Tower of Treats has 2 rich assotment of our Chocolate :mercd Cashews.
Chocotate Covered Almonds, Colossal Califernia Pistachios, . .
wysy superrornutsiore comigourmet towar-oftraats himi - 351-" Criching

Buthday Tower of Treats - Send a Gift Basket Online
Birthday Gift Baskel. Dirthday tins filled 1o the brim with sweet treats for the bithday bay or girlt
wiwet nebuy comflowers/ 110668 _mihday_gift blrat . 170 _Smwae GElEs

Hany and David® New Tower of Treats® Gift

Fiva gourmiat gifts in one: Harry and Davids® Tower of Traata® Gift is richly and tastefully qift
wrapped, tied with a boght ribbon and bowe.

wynw fig comd | locoasion-christmas/oocasien-chnstnias-bestsellerafx 151 - G2k -

Lached - Smiler panes :

Covovaaoavogledr
1234587887 Next

|

i
i .
I Iluw‘er of treats Sean:il

MﬂﬁlMleﬂﬁﬁMﬁuﬂwmﬁl

14, Asindicated in the immediately pireceding screen shot, the link to the page
entitled “Harry and David® New Tower of Treats® Gift” appears as the tenth website on the
first page of the Google search results. Both the page title and the text that immediately follows
the page title use the ITARRY AND DAVID mﬁ}ks.

i5. When a user clicks on the link entitled “Harry and David® New Tower of
Treals® Gift,” the user is taken to defendants® rétail website, As rellecled in the screen shot

below, the HARRY AND DAVID marks appeat in the *“bluc bar” title to the website, the URL,

the descriplive tab on Internet Explorer, and Lhe published page viewable to the user:

J
i
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E'Harry and David& New Tower of Treats® Gilk - Windows Internet Euplorer

ey - o : "

@:}::; - i’:{h&qumiffd somyholiday ppr/best-selersfharry-and-david-nev-towmer-of reats—gift/occasion-christ mas/occ sson-chistmas-bestsadlersfx151)

FEe Edi  View Fa&i\r:s Tools . Help ‘\ ; ’ )

T2 G ey anc Daviom New Tower of Treatsd Gift | I ] \ S 2
S i

— s Wietor]
Cugtarmar Sesars s Tind A Flanst: Wy dooounl [ ¥ S Raparn Car [Kepwoed Seanch 507] ‘Qi{.‘.‘.ﬁa

TG 3T

1 BULSEAD ETD Decacionw ¢ Fowers - o Plaists Collections » Gt Rizaz» | Same layPeliveiy | Price

BeoiDudlurs.  Nrrr,opmn b Hee Toaam A enr A

“Shap By Product Homg + Hainay P ess ang

B Sormy. the predus! oode ingtyou've selecled, Harry and David® New Tower of TreatsS Gift (X151}, (s unavailable. To

Bt Dy Dty view other products, pleass Use the tabs on the lop atthis page.

VWhaty hew -
SIERTET L shop by Cataleg # [KTET] £
Summar Lekestan i
FaR Frecies Calection
- T @ - Indicalea Same Day Delivary Avalabis
Flowers
Rases
T‘u‘hp‘x
Flants
wera Masg™
CEnlirpiuss
Trdy Gidhara™
Bramiss Colclion
Mk

ELg-Fresfdly

5i% Farst Cabecicn ® ) o
B - The #T0E Lowng Tholghts The ETLES Mink Lily ™ Dougquet L2¥ The FYms Have = Groat Doy™
iferpation Bouguet . F253 Bouguet
- e 6% . 535.5%

16.  Defendants’ website also displays the following statement: “Sorry, the product
code that you’ve selected, Harry and David® Ne\%v Tower of Treats® Gift (X151), is unavailable.
To view other praducts, please use the tabs on thé top of this page.” This text is designed to
mislead the potential purchaser into believing thai defendants olfer Harry and David products for
sale, including any Tower of Treats product, but ;re temporarily out of stock. Although
defendants have in past offered certain [larry and David products [or sale for limiled periods ol
time, those programs ended. Thus, defendants dd not offer any Harry and David products for
sale. In addilion, having cnliced potential purchagsers onto their site by promising Harry and
David products, defendants then instruct the userzon how to find defendants” own products
offered for sale on defendants” website.
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17.  Defendants’ use of the HARRY AND DAVID marks is also reflected in the
source coding for defendants’ website, as indicated in the highlighted text in the screen shot
below:

=
<ssCriprs>

ESEEREEHarry and Davidire]; Wew Tower Or Treatsaren; G1

' = r GTTT=/
cn' CONTEMT="Five gourmet oifts in

dand Davidsé&reg; Tower o Treat 860 eo; Eoah i T are y i
ruit, frunt,truit, apple,apple, apple, apples, apples, arange. orange, orange, oranges

<link rei="styleshaet” type="text/css" href="/350/f1d.css?mark code=250&des 1gn2007=1&des Tgn_ipr2008=1&v-2 00804 22>

e!-— styleshest and javascript for tabbed content on product page - >

<lnk rel="stylesheet” typa= texr/css” htat="/350/tabcontermt prod.cos”s

<sCript types"text/javascript” sre="/350/Tabcorment-prod. j5's o/scripts

18.  Internet search engines such as Gobgle also engage in advertising sales in which
the search engines sell search keywords—or kt:y»\;mrd riggers—io advertisers. An inlermet retail
business can purchasc a keyword trigger that caus'cs an advertisement for the business to appear
when a user types in the keyword that the business purchased. The advertiscments then appear
as sponsored links directly above or (o the side 01: the natural search results. In this way,
purchasing keyword triggers allows retail sellers tlo target potential customers with ccrtain

|
interests by causing the sellers’ advertisements tolf appear in response to search terms typed into
the search enginc that match keyword triggers pu.‘r'chased by advertiser,

19.  Because clicking on a sponsored li}nk results in a visit Lo the advertiser’s retail site
and a potential salc for the advertiser, the merchai;t advertisers pay the search engine for each
time an internet user clicks on their sponsored links. The per-click payment scheme is payment
for a referral or a “lead” for prospective customcr}

20.  The internet search engines sell keyword triggers without distinguishing between
trademarked and non-trademarkcdr lerms. The seérch engines’ policy regarding the purchase of
keyword triggers by an advertiser mandates that the advertiscr’s website must be relevant to the

term purchased. The determination of what is relevant is an arbitrary and subjective judgment by
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the search engine. Search engines seli plaintiffs r'legistered and famous marks, including its
HARRY AND DAVID marks, as keyword triggers.

21 Defendants purchased plaintiff’s trademarked terms HARRY AND DAVID,
HARRY & DAVID, FRUIT-OF-THE-MONTH CLUB, and TOWER OF TREATS as keyword
triggers from one or more scarch engine providcrg for the purpose of directing potential
customers to defendant’s retail site. On various da_ttes—including December 27, 2007; May 16,
2008; July 18, 2008; July 19, 2008; July 23, 2008; and July 28, 2008—when a user typed in
Harry & David, Harry and David, Fluit-of-tlle-M(;onlh Club, Tower of Treats, or some variation
thereof {including misspellings, non-hyphenated terms, and typographical errors like Hary and
David or Harry ‘nad David) as search terms in Goégle, an advertisement for defendants’ on-line
retail business appeared as a sponsored link. Exa;nples of such advertisements entitled “FTD®

Gourmet Gift Baskets” and “FTD® OQfficial Site™are shown below:

Sponzered Links

#1 Gift Baskets VWebsite
Handmade Gift Baskets from §26
20% Off f Free G&H on select gifts!
wrer ineCountry GifiBaskets, com

Gaurmet Gift Baskets

Top Raled Gift Baskets Site
Award-VWinaing Products & Senice.
Gourmet GifiBaskets.com

F1D® Gourmet Gift Baskets
Gourmet Food Gift Baskets

Fliwers From $13.99 - Save Online
woirw, FTO . com
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(; O-C’igle i orthe month e ][ Search | flainesd e

Weh ’ I Results 1 - 10 of about 15,

Fruit-of-the-fMonth Clut:® : Sponsored Links
wrarr HaryanoDanid. o Barry and David Legendary Frudt. Sand a Gift that Lasts A% Year.
i

FTDE Official Site !
wwrw. FTD.com  Monthly Fruit Basket Delivery Satisfaction Guaranteed. Order Now!

22, When a user clicks on the titles of defendants’ adverfiscments, the user is taken to
the FTD retail website.
[
23.  Defendants’ retail website offers the web user the opportunity to purchase food

products, fruit baskets, gift baskets, and related ptfioducts from defendants, as shown in the

following screen shots:
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Gecashan w ¢ Fiowess =

Shap By {Tee axsan

_iMopn Lt ldeas
N [

Bzt Salare

Shotoae CaunEss

Lo

arkies /7

RIS
Ryt

rrenrePind

St
- i, Calis & :::;v;rrmtemou S
ety GIR B )
Fret; D Brskete LG

2 Chnccdds il Boakats

& Fild it Csmesets

~ Sy Gift Brobely

» herey By Gift
Baskats

¥ 3 Spado St
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ot S

Terdy Bvors Fury Fena?  Crurey Blevsom Flosad Gun mat

Tomuel
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B . ai&iwl
©utsieet Senate | My Mcaurd | SERSEDINI T [Reped Seatch - g A1

Uegation = ;| Flowdis - Blants = Coledians Giftlfeas » - Sanve Day Debivery Price »

iy By Praduct

Best Sedars

AoSakect i pradrcl spdion

Sams mynw;r;y
E: now ) - Aot Frt Plan
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oo
G sy
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AprlI = Fineapple--7 Ib
way = Papaya & Manfo Comba-4 ib
Jung = Bing Cheties-3 b
Juty = White 2 Vedhmw Mectaine Combio--41h
st = A0SR & OOA PLinf 21 im Cambned. & 1h

Afgie darft jdeas

larersy

24, 1In fact, defendants do not offer any Harry and David products for sale. Instead,
defendants use plaintifi’s HARRY AND DAVID hlarks to generate traffic to defendants’®
competing FTD retail website {rom individuals who were searching [or Harry and David
products or the Harry und David wcbsite, with thelf likely intent to purchase Harry and David
products. ;

25.  Defendants’ use of plaintiff”s HAR;RY AND DAVID marks as metatags, page
titles, domain or subdomain names, source coding, and/or keyword triggers is a use in

COMIMCTCe.
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26.  Defendants’ use of plaintifl’s HARRY AND DAVID marks as metatags, page
titles, domain or subdomain names, source coding, and/or keyword triggers is likely to and does
cause customer confusion. Customers searching fpr Harry and David produets arc directed to
defendants” FTD retail website, which is neither afﬁliated with nor authorized by plaintiff to use
its HARRY AND DAVID marks. Users may assﬁme that defendants’ retail website is
authorized to use plaintiff's HARRY AND DAVI]:D marks, or is atfiliated with and may offer
[arry and David products. Furthermore, dclbndaﬁ[s offer a competitive line of food products,
fruit products, gift baskets, and related mai]—nrdcrgfood products for sale. Consumers may
assume that defendants’ products have the same q;.lalities and attributes as plaintiff’s food and
fruit products sold under the HARRY AND DAVID marks and/or are sponsored or licensed by,
or alfiliated with, plaintiff, |

27.  Evenif consumers realize afler a.rri;ving at defendants’ website that they are not at
a wehbsite that sells plaintiff”s Harry and David prc;ducts, defendants” usc of plaintiff’s IIARRY
AND DAVID marks captures consumers’ initial a;_[tcn[ion and diverts them to defendants’ site,
where they may purchase defendants’ competitive products.

28.  Defendanls seek and receive a dire¢t material benefit from their use of plaintiff’s
marks as metatags, page titles, domain or subdoméin names, source coding, and/or keyword
triggers, such as recelving more visits from CUSIOI‘;ICI’S for their products, which are in direct
competition with plaintiff’s products. |

FIRST CLLAT™M FOR RELIEF
(Trademark Infringement;ls U.S.C. § 1114(1){a))

29. Plaintiff realleges paragraphs 1 through 28,
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30.  Defendants’ use of plaintiff’s HARRY AND DAVID marks as metatags, page
titles, domain or subdomain names, source coding, and/or keyword triggers is a use in commerce
of plaintiff’s registered Harry and David marks in conncction with defendants® goods that is
likely to cause purchasers and potential purchaser$ confusion or mistakce, or to deccive
purchasers and potential purchasers.

31.  Even if consumers are not ultimately conlused or deceived as to the source of
defendants® goods, defendants’ use of plaintiff’s HiARRY AND DAVID marks is caleulated 1o
capture the initial attention of consumers and dive%l them to defendants® website, where they
may purchase defendants” products.

32, Defendants are thus liable under 15.U.S.C. § 1114{1)(a) for infringement of
plaintiff's registered HARRY AND DAVID trademarks,

33.  Pursuvantto 15 U.S.C. § 1117%(a), pléintiffis entitled to recover defendants’ profits
and the costs of the action, |

34, Because defendants’ use of plaintiff’s registered HARRY AND DAVID marks as
metatags, page titles, domain or subdomain names; source coding, and/or keyword triggers was
intentional and in bad faith, the court should enter dan award ol enhanced damages under 15
U.S.C. § 1117(a)(3) in an amount up to threc timc:; the actual damages.

35, This case is an exceptional ease under 15 U.8.C. § 1117(a)3), and plaintiff
should be awarded its reasonable attorney fecs. |

36.  In addition, becausc plaintiff's remedies under 15 U.S.C. § 1117(a), while
necessary, are not sufficient to fully protect plaintigf’s continuing interest in preserving its marks
against future infringements by defendants, plaintiff is entitled to an injunction against

defendants” use in the future of plaintifl”s registered HARRY AND DAVID marks, or any
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colorable imitation or confusingly similar variatioﬁ of plaintifl’s HARRY AND DAVID marks,
as metatags, page titles, domain or subdomain na:ﬁcs, source coding, and/or keyword triggers,
unless defendants are authorized to, and do, offer genuine Harry and David products for sale,
Plaintiff is also entitled to an injunction prohihitiné any other infringing use by defendanis such
as in or as the title of any website or any advertiserhent for the sale of any product other than
genuine Harry and David products.
SECOND CLAIM; FOR RELIEF

(Unfair Competition/T rademark:-ﬁls U.S.C. § 1125(a)}( 1){A))

37. Plaintiff realleges paragraphs 1 through 28.

38.  Defendants’ uses of plaintiff’s HARRY AND DAVID marks as metatags, page
titles, domain or subdomain names, source coding,: and/or keyword triggers is a use in commerce
that is likely to cause confusion or mistake, or to déceive as to the affiliation, connection, or
association of defendants with plaintiff, or as to Lhe origin, sponsorship, or approval of
defendants’ goods by plaintiff.

39.  Evenif customers are not u]timatel; confused or deceived as to the source of
defendants’ goods, defendants’ usc of plaintiff's H:ARRY AND DAVID marks is calculated to
capture the initial atlention of consumers and divert them to defendants’ website, where they
may purchase defendants’ products,

40, Defendants are thus liable under 15 U.S.C. § 1125(a)(1)(A) for unfair competition
by its uses of plaintiff’s registered HARRY AND DAVID trademarks.

41, Pursuant to 13 U.S.C. § 1117(a), pldintiff is entitled to recover defendants’ profits

and the costs of the action.
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42, Because defendants’ use of plaintif]’s registered HARRY AND DAVID marks as
metatags, page titles, domain or subdomain nam es', source coding, and/or keyword triggers was
mtentienal and in bad faith, the court should enter an award of enhanced damages under 15
U.S.C.§ 1117(a{3) in an amount up to three time;s the actual damages.

43, This casc is an exceptional case under 15 U.8.C. § 1117{a)(3) and plaintill should
be awarded its reasonable attorney fees.

44.  Inaddition, because plaintill’s remédies under 15 U.S.C. § 1117(a), while
necessary, are not sufficient to {ully protect plaintiffs continuing interest in preserving its mark
against future acts of unfair competition by defendants, plaintiff is entitted to an injunciion
against defendants’ use in the future of plaintiffs fcgistcred HARRY AND DAVID marks, or
any colorable imitation or confusingly similar vari:ation of plaintiff’s HARRY AND DAVID
fnarks, as metatags, page titles, domain or subdomain names, source coding, and/or keyword
inggers, unless defendants are authorized to, and d_%o, offer genvine Harry and David products for
sale. Plaintifi'is also entitled to an injunction prohl:ibiling any other infringing use by defendants
such as in or as the title of any website or any advertisetnent for the sale of any producr other
than gennine Harry and David products,

TIIIRD CLAIM FOR RELIEF
{Unfair Competition/False Advcrtisiing—lS U.S.C. § 1125(a)(11{B))

45.  Plaintiff realleges paragraphs 1 throlugh 28,

46.  Delendants’ statement on its websitc “Sorry, the product code that you’ve
selected, Harry and David® New Tower of Trcats® Gift (X151), is unavailable. To viaw other
products, please use the tabs on the top of this pagé” is a false or misleading statement of fact in

a commercial advertisement about defendants® own or another's product.
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47, Defendants’ statement actually deceived or has the tendency to deccive a
substantial segment of defendants’ audience, i

48.  Defendants’ deception is material, in that it is likely to influence a consimer’s
purchasing decision,

49.  Defendunts caused the false or misl_jeading statement to enter interstate commerce.

530.  Plaintiff has been or is likely to be mJ urcd as a result of the false or misleading
statement, either by diversion of sales from itself to defendaats or a lessening of the goodwill
associaled with plaintiff's products.

531.  Defendants arc thus liablc under 151.5.C. § 1125(a)(1)(B) for false or
misleading advertising.

52, Tursuant to 15 U.S.C. § 1117(a), plaintiff is entitled to recover defendants’ profits
and the costs of the action. - ‘

53.  Bccanse defendants® use of plainliﬁ"s registered HARRY AND DAVID marks in
its advertising was intentional and in bad faith, l:hej court should enter an award of enhanccd
damages under 15 U.S.C. § 1117(a)(3) in an amount up Lo three times the actual damages.

54, This case is an exceptional case uncjer 15 U.5.C. § 1117{a)(3), and plaintiff
should be awarded its reasonable attorney fees.

55.  Inaddition, because plaintifT"s remedies under 15 U.S.C. § 1117(a), while
necessary, are not sufficient to fully protect plaintiff § continuing interest in preserving its mark
against future acts of false or misleading advertisiﬁg by defendants, plaintiff is entitled to an

injunction against defendants’ use in the future of plaintiff's registered HARRY AND DAVID

marks, ot any ¢olorable imitation or confusingly similar variation of plaintiff's [TARRY AND
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DAVID marks, in any advertisement for the sale O.f any product other than genuine Harry and
David products.
FOURTH CLAIM FOR RELIEF
{Federal Trademark Dilution—15 U.8.C, § 1125(c))

56.  Plaintiff realleges paragraphs 1 through 28,

57.  Plaintiff's HARRY AND DAVID marks are famous marks under the common
law und under the factors described for protection against dilution in 15 U.S.C. § 1125(c)(2)XA)
and transcend the specific classes of goods and scrjvices for which plaintiff has registered its
HARRY AND DAVID marks.

58.  Defendants’ use of plaintiff®s HARRY AND DAVID marks as metatags, page
titles, domain or subdomain names, source ct:lding,i and/or keyword triggers is a use in commerce
of plaintift’s registered and famous HARRY AND DAVID marks.

539.  Dcfendants’ use of plaintiff’s HARi{Y AND DAVID marks began aller plaintiff’s
HARRY AND DAVID marks became famous, .

60.  Defendants’ use of plaintiff’s HARﬁY AND DAVID marks is likely io cause
dilution by blurring of Harry and David’s famous HARRY AND DAVID marks under 15 U,S.C.
§ 1125(c)}(2)(B). Defendants are using plaintiff’s exact or virtually the same marks; plaintif’s
marks have acquired substantial distinctiveness sinjcc their first use in commerce; plaintiff
exclusively uses its HARRY AND DAVID marks bn Harry and David products: the HARRY
AND DAVID marks are highly recognized; defenc!ants intended to create an association with
plaintiff’s marks in order to divert business to themselves; and there is no actual association

between defendants and plaintiff.
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61.  Pursvant to 15 U.S.C. § 1125(c)(1)and (5), plaintiff is entitied (o an injunction
against defendants’ use in the future of plaintiff’s fegistered HARRY AND DAVID marks, or
any colorable imitation or confusingly similar vari:ation of plaintiff’s HARRY AND DAVID
marks, as metatags, page titles, domain or subdomain names, source coding, and/or keyword
triggers, unless defendants are authorized to, and ao, offer genuine [larry and David products for
sale. Plaintill is also entitled to an injunction proﬂibiting any other infringing use by defendants
such as in or as the title of any website or any advertisement {or the sale of any product other
than genuine Harry and David products,

62. In addition, because, on inforrnalio'ln and belief, defendants first used plaintiff’s
HARRY AND DAVID marks in commerce after é)ctnber 6, 2006 and because defendants
willfully intended to (rade on the recognition of pl;aintiff’ s famous HARRY AND DAVID marks,
pursuant to 15 U.S.C. § 1125(5)(A) and {B)(i}, p!a;intiff is also entitled (o the remedies set forth
in15U.S.C. § 1117(a).

63, Under 15U.8.C. § 1117(a), plail'ltiflic is entitled io recover defendants’ profits and
the costs of the action.

64.  Because defendants’ use of plaintilf’s registered HARRY AND DAVID marks as
metatags, page titles, domain or subdomain namesj, source coding, and/or keyword iriggers was
intentional and in bad faith, the court should enter‘ an award of enhanced damages under 15
U.B.C.§ 1117(a}(3) in an amount up to three lime_;; the actual damages.

65.  This case is an exceptional casc unﬂcr 1511.8.C. § 1117(a)}(3) and plaintitf should

be awarded its reasonable altomey fees.
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FIFTH CLAIM FOR RELIEF
(State Trademark Infringemeni—ORS 647.095)

66.  Plaintiff realleges paragraphs 1 through 28.

67.  Defendants’ unauthorized use in commerce ol plainiill’s HARRY ANL DAVID
marks is likely to confuse and deccive consumers, or cause consumers to believe mistakenly tﬁat
defendants and/or their products are affiliated, connected, or associated with plaintiff or
approved by plaintiff.

68.  Defendants are thus liable under ORS 647,095 for infringement of plaintifs
registered HARRY AND DAVID marks. |

69.  Pursuant to ORS 647.105, plaintiff 'Eis entitled to recover the greater of $10,000 or
the sum of> (1) an amount not to exceed three tim;:s the profits derived by the defendants from
the wrongful use of plaintiff®s HARRY AND DAVTID marks; and (2) an ameunt not tc exceed
three times all damages suflered by plaintiff because of defendants® wrongful use of plaintiff's
HARRY AND DAVID marks.

SIXTH CLAiM FOR RELIEF
(State Trademark Dilution—ORS 647,107)

70.  Plaintiff realleges paragraphs 1 through 28,

71.  Defendants’ use of plaintiff's HARRY AND DAVID marks is likely to cause
jnjury to plaintiff’s business reputation and/or dilﬁ;tinn of the distinctive quality of plaintiff’s
HARR.Y AND DAVID marks. Defendants are uéing plainti{’s exact or virtually the same
marks; plaintiff’s marks are famous and have acquiired substantial distinctiveness since: their first
use in commerce; plaintiff exclusively uses its HARRY AND DAVID marks on Harry and

David products; the HARRY AND DAVID marks arc highly recognized; defendants intended to
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create an association with plaintiff’s marks in orde:r to divert business to themselves; and there is
no actual association between defendants and plaintifl.

72.  Pursuant to ORS 647.107, plaintiff is entitled to an injunction against defendants’
use in the future of plaintiff’s registered HARRY AND DAVID marks, ot any colorable
iﬁ1itali0n or confusingly similar variation of plainlifP s HARRY AND DAVID marks, as
metatags, page titles, domain or subdomain names; source coding, and/or keyword triggers,
unless defendants are authorized to, and do, offer genuine Harry and David products for sale.
Plaintiff is also entitled to an injunction prohibitiné any other infringing use by defendants such
as in or as the title of any websitc or any advertiseﬁlent for the sale of any product other than
genuine Harry and David products.

PRAYER FOR RELIEF

WHEREFORE, plaintiff prays forjudgmer;t as follows:

1. Awarding plaintiff up to three times defendant’s profits and up to three times the
amount [ound as actual damages for defendants’ in;fringement of plaintiff’s registered Harry and
David marks, false or misleading advertising, unfair competition, and willlul dilution by blurring
of plaintiff’s famous marks, as stated herein.

2. Entering an injunclion against (1) defendants’ use in the future of plaintiff’s
registered HARRY AND DDAVID marks, or any colorable imitation or confusilngly similar
varialion of plaintiff's HARRY AND DAVID rnar'ks,~ as metatags, page titles, domain or
subdamain names, source coding, and/or keyword ﬁ‘iggers, unless defendants are aulthorized o,
and do, offer genuine Harry and David products for sale, and (2) any other infringing use or use

that dilutes the distinctive quality of plaintill’s HARRY AND DAVID marks such as in or as the
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title of any website or any advertisement for the sa}le of any product other than genuine Harry
and David products.

3. Awarding plaintiff its costs of the action and its reasonable attorney fees; and

4, Awarding plaintiff such other and further relief as the court decms cquitable, just

]

and appropriate.

DATED: August/_), 2008.
STOEL RIVES LLF

STEYEN T. LOVETT
0SB NO. 910701
Telephone: (303) 224-3380

ROBERT E. BLUTH
OSB NO. 902111
Telephone: (341} 864-2525

Attorneys for Plaintift Harry and David
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