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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
BUNGIE, LLC, a Delaware limited Liability CASLE NO.:
company,
COMPLAINT FOR FEDERAL
Plaintiff, TRADEMARK LAW VIOLATIONS
V.
DEMAND FOR JURY TRIAL

XTREME BEVERAGES, L1.C, a New Jersey
limited lHability company, and JOHN DOE,

Defendants.
COMPLAINT FOR VIOLATIONS OF FEDERAL WILSON SOnSINI GOODRICIE & ROSATI |
TRADEMARK LAW 701 Fifth Avenue, Suite 3100

Seattle, WA 9R104-7036
Tel: (206) 883-2500
Fax: {206) B83-2059
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Plaintitt Bungic, LLC (“Plaintift” or “Bungie™) hereby complains against defendant
Xtreme Beverages, L1.C (“Xtreme”) and unknown defendant “John Doe” (“Doe™) (collectivety
“Delendants”), on personal knowledge as to its own actions and on information and belief as to
the actions of others, as follows:

| PARTIES

1. Plaintiff is a limited liability company organized and existing under the laws of
the Statc of Dclaware, with its principal place of busincss in Kirkland, Washington.

2. Plaintiff ts informed and belicves, and on that basis alleges, that Xtrems: is a
limited liability company organized and existing under the laws ol the State of New Jersey, with
its principal place of business in New Jersey.

3. The true name and capacity of defendant Doe are unknown to Plaintiff at this
time, and Plaintiff therefore is asserting claims against that defendant by that fictitious name.
Plaintiff is informed and believes, and on that basis alleges, that Dog has purchased, acquired, or
otherwise assumed the rights and liabilities of Xtreme. Plaintiff will seek leave to amend this
Complaint to identify Doe by its legal name once Plaintiff has determined Doe’s name.

JURISDICTION ANB VENUE

4. This Court has original jurisdiction over the subject matter of this action pursuant
to 28 U.S.C. §§ 1331 and 1338.

5. This Court has personal jurisdiction over Defendants because Defendan(s operate
an interactive website viewable from Washington which contains the contested mark, the harm
causcd by Defendants’ usc of the contested mark is felt in Washington, and Defendants have
offered and agreed to ship beverages bearing the contested mark into Washington.

6. Venue is proper in this District pursuant to 28 1.8.C. § 1391(b) because a
substantial part of the events or omissions giving rise to the claim occurred in this district,
including but not limited to the harm done to Plaintiff’s business in this district by Defendants’
conduct, Defendants’ advertising in this district via their website, and Defendants’ offer and

agrecment to sclf product bearing the disputed mark o this district.

COMPLAINT FOR VIOLATIONS OF FEDERAL -1- WILSON SONSING GOODRICH & ROSATI

TRADEMARK LAW 701 Fifth Avenue, Suite 5100
Seattle, WA 98104-7036

Tel: }206 883-2500

Fax: (206) 883-2699
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GENERAL ALLEGATIONS

Plaintiff’s Producl and Brand

7. Plaintiff develops videco games under the federully registered trademark: BUNGIE.

8. Plaintiff has used the BUNGIE™ mark in commerce continuously and
extensively since at least 1993 in conjunction with a number of videe game products that have
received national recognition and sold millions of copies. Plaintiff’s most recent video game,
“HALO 3.” exceeded $300 miltion in sales during its Lirst week of release. Over eight million
units of HALQ 3 have been sold, and each unit included the BUNGIE™ mark on its packaging.

9. Plaintiff’s first federal registration of the BUNGIE™ mark with the U.S. Patent
and Trademark Office (“PTQ"), registration number 2038273, became registered on February

18, 1997. See Exhibit A, altached herelo (hereafter, attached exhibits will be referenced as “Ex.

LES

10.  Plaintiff has other federally-registered trademarks covering BUNGIE™ and
BUNGIE NET™.

11. On information and belicl, al present, all inactive trademarks that are registered or
have been registered by the PTO consisting solely of the word mark BUNGIE are, or were,
owned by Plaintiff, Plaintiff”s parent company or an affiliate thereof.

12, On information and belief, all currently active trademarks registered with the PTO
containing the word BUNGIE are owned by Plaintiff.

13.  Through Plaintiff’s extensive and continuous use and promotion of the
BUNGIE™ mark since at least 1993, the public has come to strongly associate the BUNGIE™
mark with Plaintiff,

14.  The BUNGIE mark has appeared on beverages sold commercially by PepsiCo.,
Inc. In connection with cross-promotional activities related to the release of “Halo 3,7
PepsiCo.’s Mountain Dew-branded “Game Fuel” drink was distributed throughout the United
Statcs with the BUNGIE™ mark on its packaging. Plaintiff intends to pursue similar cross-

promotional activities in the future.

COMPLAINT FOR VIOLATIONS OF FEDERAL -2- WILS%I)\' SONSINI GOODRICH & ROSATI

TRADEMARK LAW 1 Fifth Avenuc, Suite 5100
Seattle, WA 98104-7036

Tel: (206) 883-2500
Fax: (206) 883-269%
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15.  The BUNGIE™ mark currently appears on the Mountain Dew website in
connection with cross-promotional activitics for “Halo 3, at:

http A www mountaindew. com//eaming/haiod/abouthegame. php. See Ex. B.

Defendants” infringing Conduct

16.  Plaintiff is informed and believes and on that basis alleges that Defendants sell
beverages under the name “Bungie Energy Drink” and “Bungie Sugar-Free Energy Drink.”

7. On information and belief, Xtreme filed for federal trademark protection of the
mark BUNGIE in January 2008 relating to uses in connection with the beverage industry. See
Ex. C.

18. On information and belief, Dcfendants advertisc the beverages they sell with the
“Bungie” name on their website www.drinkbungie.com (“Defendant’s website™), which
incorporates Plaintiff™s BUNGIE™ mark in the domain name. See Ex. D.

19. On information and belief, Defendants’ website contains interactive features,
advertises its beverages hearing Plaintiff’s BUNGIE™ mark, provides contact information for
Xtreme, provides a means tor submitting requests for distributor information, and solicits for the
submission of pictures and contact information to become a “Bungie Girl.” See Hx. E.

20.  On information and beliel, Defendants operate a webpage on MySpace.com at:

hftp:/www,myspace.con/395585724, which contains Plaintiff’s BUNGIE™ mark. See Ex. F.

21.  On information and belief, Defendants have offered and agreed to sell beverages
bearing Plaintiff’s BUNGIE™ mark into Washington State.

22, Defendanls’ website can be accessed by consumers in Washington State and
worldwide.

Defendants’ Conduct is Likely to Cause Confusion and Dilution to Plaintiffs Mark

23.  Plaintiff's BUNGIE™ mark and Defendants’ “Bungie” name are both spetled
identically and used in the beverage market. Some of the products on which Plaintift’s
BUNGIE™ mark is used, and all of the products on which Delendants’ “Bungie™ name is used,

are sold through similar channels of trade to similar customer bases. As a result, Defendants’ use

COMPLAINT FOR VIOLATIONS OF FEDERAL -3- WILSON SONSINL GOODRICH & ROSATI

TRADEMARK LAW 701 Fifth Avenue, Suite 5100
Scattle, WA 98t104-7036

Tel: (206) 883-2500

Fax: (206) 883-2699
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of the name “Bungie,” which is confusingly similar to Plaintiff’s BUNGIE™ mark, is likely to
cause confusion among the relevant consuming public.

24, Given the identical spelling of Plaintiff s BUNGIE™ mark and Defendants’
“Bungie” product names, Defendants’ use of “Bungie™ is likely to weaken the association the
public has formed between Plaintiff and the BUNGIE™ mark, thereby causing dilution.

25. On information and belief, Plaintiff’s BUNGIE™ mark is famous as a resull of 1ls
extensive use in commerce, distinctive nature, and Plaintiff’s sole ownership of all currently
active registered trademarks containing the word BUNGIE.

26. On information and belief, Plaintiff’s BUNGIE™ mark was famous before
Defendant began using the “Bungie™ name in conneclion with i(s beverages.

Xtreme's Refusal to Cease [ts Infringement

27.  On or about Junc 24, 2008, shortly after it came to Plainti{”s attention that
Xtreme was seeking to register BUNGIE as a mark with the PTO for beverages, Plaintiff scnt
Xtreme’s counsel a letter outlining Plainiiff's ownership and use of the BUNGIE™ mark in
connection with Plaintiff's business and requesting that Xtreme withdraw its application for
tederal trademark protection of BUNGIE.

28, On or about July 3, 2008, Xtreme’s counsel responded that Xtreme did not intend
to withdraw its trademark application.

29, Onor about August 15, 2008, Plaintiff learned that Xtreme was publicly
representing that it had been acquired by another corporate entity, which it identified only as
“National Beer.” Plaintiff does not know the truth of these assertions and has named the
acquiring entity of Xtreme as a “John Doe” to this matter in the event that such an acquisition

has occurred.

30.  On information and belief, Defendants continue to sel! beverages under the
BUNGIE mark as of'the time of this [iling.
COMPLAINT FOR VIOLATIONS OF FEDERAL -4 WILSON SONSINI GOODRICH & ROSATL
TRADEMARK LAW 701 Fifth Avenue, Suite 5100

Seattle, WA 98104-7036
Tel: (206) 883-2500
Fax: (206) 883-2¢99




E S P ]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Case 2:08-cv-01287-RSL  Document 2-2  Filed 08/29/2008 Page 6 of 30

FIRST CAUSE OF ACTION: INFRINGEMENT

(LANHAM ACT SECTION 32, 15 U.S.C. §§ 1114, 1117)

31, Plaintiff incorporates and realleges Paragraphs 1-30 above, herein.

32, Plaintiff has used the BUNGIE™ mark continuously and extensively in
commerce in the United States since at least 1993, and is the owner of several BUNGIE™ marks
registered with the PTO, (he earliest of which was registered with the PTO in February 1997,

33,  Defendants’ acts described above, including their use in commerce of a name that
is highly similar to Plaintiff' s BUNGIE™ mark and the concurrent use of Plaintiff’s BUNGIE™
mark and Defendants’ “Bungie” preduct names in connection with the beverage industry, are
likely to cause confusion, mistake or deception,

34. As a consequence of Defendants’ infringement, Plaintitf is entitled to an
injunction as sel forth below, an order of destruction of all of Defendants’ infTinging materials
and preducts, Defendants’ profits, Plaintiff’s damages, and Plaintiff's costs of action.

35. As a result of Defendants’ willful and unauthorized vuse of the BUNGIE™ mark,
the Plaintiff does not possess adequate remedies at law to compensate for the damage done and
continuing to be done to the BUNGIE™ mark. Defendants’ acts have caused and will continue
to cause Plaintiff irreparable harm. PlaintifY is therefore entitled to an injunction as well as
damages for an amount to be proven at trial.

36.  Asaconsequence of Defendants’ willful infringement, Plaintiff is entitled to
recover treble damages or profits.

SECOND CAUSE OF ACTION: FALSE DESIGNATION OF ORIGLY

(LANHAM ACT SECTION 43(a), 15 U.S.C. § 1125(a))
37.  Plaintiff incorporates and realleges Paragraphs 1-36 above, herein.
38. Defendants’ acts described above, including their usc in commerce of a mark that
is highly similar to Plaintiff’s BUNGIE™ mark and the concurrent use of Plaintiff’s BUNGIE™

mark and Defendants’ “Bungie” product names in connection with the beverage industry, are

COMPLAINT FOR VIOLATIONS OF FEDERAL -5 WILSON SONSINI GOODRICH & ROSATI
FRADEMARK LAW 701 Fifth Avenue, Suite SIUD
Seattle, WA 08104-703
Tel: (206) §83- 25()[)

Fax: {206% RR3-2699
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likety to cause confusion, mistake or deception as to Defendants’ association with Plainfit!’
and/or Delendants’ approval or sponsorship of Plaintiff’s products.

39.  Asaconsequence of Defendants’ unauthorized use of the BUNGIE™ rnark,
Plaintiff is entitled to an injunction as set forth below, an order of destruction of all of
Defendants’ infringing materials and products, Defendants’ profits, Plaintiff’s damages, and
Plainiiff’s costs of action.

40, As a result of Defendants® willful and unauthorized use of the BUNGIE™ mark,
the Plaintiff does not possess adequate remedies at law to compensate for the damage done and
continuing 1o be done to the BUNGIE™ mark. Defendants’ acts have caused and will continue
to cause Plaintiff irreparable harm. Plaint.iff is thercfore entitled to an tnjunciion as well as
damages for an amount to be proven at trial.

41.  Asaconsequence of Defendants® willful infringement, Plaintiff is entitled to
recover treble damages or profits.

THIRD CAUSE OF ACTION: DILUTION

(LANHAM ACT SECTION 43(c), 15 U.S.C. § 1125(¢))

42, Plaintiff incorporates and realleges Paragraphs 1-41 above, herein.

43, Plaintiff’s BUNGIE™ mark is a famous mark and was a famous mark prior to
Defendants’ use of the BUNGIE mark in connection with the sale ol beverages.

44.  As such, Plaintiff’'s BUNGIE™ mark is entitled to protection as a famous mark
from dilution by the Defendants® acts described above, including their use in commerce of
product names identical to Plaintiff s BUNGEE™ mark and the concurrent use of Plaintift’s
BUNGIE™ mark and Defendants® “Bungie” product names in conneclion with the beverage
industry, which acts are likely to weaken and damage the distinctive nature of the BUNGIE™
mark and the public’s strong association of the BUNGIE™ mark with Plaintiff.

45, Defendants® acts may also harm the reputation of Plaintiff’s mark.

46. As a result of Nefendants’” unauthorized use of the BUNGIE™ mark, Plaintiff is

entitled to an injunction preventing all futare use of the BUNGIE™ mark by Defendants.

COMPLAINT FOR VIOLATIONS OF FEDERAL -6- Wi SON SONSINE GOODRICTI & ROSATE

TRADEMARK LAW 701 Fifth Avenue, Suite 3100
Seattle, WA 98104-7036

Ted: {206) 883-2500

Fax: (206) 883-2699
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays:

1. That this Court prant a preliminary and permancnt injunction cnjoining
Defendants, their subsidiaries, parent and affiliated companies, successors, assigns, officers,
direclors, agenis, partiers, servauts, and employees, and all others acting in concert with them,
from using and infringing Plaintiff’s BUNGIE™ mark, and from doing any acts or making any
representations that are likely to cause public confusion, mistake, or deception with respect to
any relationship between Plaintiff and Defendants or their respective goods, services, or
commercial activities (including by selling goods bearing the BUNGIE™ mark);

2. For an order requiring Defendants to pag; Plaintiff damages in the form of
disgorged profits from Defendants® infringement and/or the actual damages Plaintiff has
sustained as a result of Defendants’ trademark infringement and dilution;

3. For an order requiring Defendants to pay Plaintiff its attorney’s fecs incurred in
this action and all other costs of the action; and

4. For an order granting such other relicf as the CopfC deems just and equitable.

Dated: August 27, 2008

A8ty M. Kaplan, WSBA #8661
Douglas W. Greene, WSBA #22844
Aaron Hendelman, WSBA #38597
Brian G. Mendonca
WILSON SONSINI GOODRICH & ROSATI
Professional Corporation
701 Fifth Avenug, Suitc 5100
Seattle, WA 98104-7036
Telephone: {206) 883-2500
Facsimile: (206) 883-2699
Email: bkaplan@wsgr.com
Email: dgreene(@wsgr.com
Email: ahendelman@wsgr.com
Email: bmendonca@wsgr.com

Attornecys for Plaintiff,

BUNGIE, LLC
COMPLAINT FOR. VIOLATIONS OF FEDERAL -7- WILSON SONSINI GOODRICH & ROSAT1
TRADEMARK LAW 701 Fifth Avenue, Suit: 5100

Seattle, WA 98104-7036
Tel: EQ,O() 283-2500
Fax: (206) 883-2649
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JURY DEMANDED
Pursuant to Federal Rule of Civil Pracedure 38, Plaintiff respectfully demands a trial by

jury of all issues in this action so triable.

Dated: Auvgust 27, 2008

arty M. Kaplan, WSBA #3661
Douglas W. Greene, WSBA #22844
Aaron Hendelman, WSBA #38597
Brian (3. Mendonca

WILSON SONSINI GOODRICH & ROSATI
Professional Corporation

701 Fifth Avenue, Suite 5100
Seattle, WA 98104-7036
Telephone: (206} §83-2500
Facsimile: (206) 883-2699

Email: bkaplan@wsgr.com

Email: dgreene(@wsgr.com

Email: ahendelman(@wsgr.com
Email: bmendonca@wsgr.com

Attorneys for Plaintiff,

BUNGIE, LLC
COMPLAINT FOR VIOLATIONS OF FEDERAL -8- WILSOM SONSINI GOODRICH & ROSATI
TRADEMARK LAW 701 Fifth Avenug, Suite 5100

Seattle, WA 98104-7036
Tel: &?_06 883-2500
Fax: (206) 883-2699
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EXHIBIT A
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United Statas Patent and Tradernaric OFice

Hama] Site Tudex jSearchi FARQ | Glossary | Guites| Contarts] eBuyicass | ebiz aterks] Rews | Holp

Trademarks > Trademark Electronic Search System (TESS)

TESS wae last updated on Sat Aug 18 04:68:57 E0T 2008

Typed Drawing

Ward Mark BUNGIE
Goods and Sarvices 1C D09, US 021 023 026 036 033. G & 5 [compuler sollware engine Ror creating enterlainment and educztional scftware). FIRST
USE: 19940630. FIRST USE IN COMMERCE: 182840630

IC D28. US 022 023 034 050. G & S: computer game programs. FIRST USE: 1990G910. FIRST USE IN COMMERGE: 19800910
Mark Drawing Code (1) TYPED DRAWING
Serial Number 74710157
Flling Date August 2, 1995
Curreni Flling Basis 1A
Original Filing Basis 1A

g:z‘igeignf‘" November 26, 196

Registration Number 2038273

Registration Date February 18, 1997

Qwner (REGISTRANT} BUNGIE SOFTWARE PRODUCTS CORPORATION CORPORATION ILLINOIS 1935 3 Halsted, #204 Chicago
ILLINQIS 60608

(LAST LISTED OWNER) ALUNGIE, LLC LTD LIAB CO DELAWARE 434 KIRKLAND WAY KIRKLAND WASHINGTON 88033

Q::_:fr';'::"‘ ASSIGNMENT RECORDED

Attorncy of Record  Aaran Hendelman

Type of Mark TRADEMARK

Reglster PRINCIPAL

Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 3(10-YR) 20070823,
Renewal 15T RENEWAL 20070823

Live/Dead Indicator LIVE

| HOHE | BITE INDEX) SEARCT | ofUSINESS | HELP | PRIVACY MOLICY

https:fftess2uspto.gov/hin/showfield?f-doc&state=thfu3n.2.17 8/18/2008



Case 2:08-cv-01287-RSL  Document 2-2  Filed 08/28/2008 Page 12 of 3¢

EXHIBIT B
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United States Patent and Trademark Office

sicme | Site tndex | Searchi FAQ | Ginssary | Guides | Contacts  eBusiress | eBiz alerts | Haws | Help

Trademarks > Trademark Elecironic Search System (TESS)}

TESS was last updated on Sat Aug 18 04:08:57 EDT 2008

Logout | Please logout when you are done to release system resources allocated for you.

[ Star | List At OR [ Jump | ta record: Record 10 out of 17

rofurn to TESS)

BUNGIE

Word Mark BUNGIE

Goods and Services IC 032. US 045 D46 048. G & 5: Beverages, namely, energy beverages, energy drinks, and energy shots

Standard Characters

Claimed

#Mark Drawing Code {4) STANDARD CHARACTER MARK

Serlal Number TFI6a715

Flling Date January 11, 2003

Current Filing Basis 1B

Original Filing Basis 1B

Fublished for Opposition May 27, 2008

Owner (APPLICANT) XTREME BEVERAGES LLC LTD LIAB CO NEW JERSEY P.D. BOX 264 MARLBORD NEW
JERSEY 07746

Attorney of Record Stephen L. Baker

Type of Mark TRADEMARK

Register PRINCIPAL

Live/Mead Indicator LIVE

J.HOME | SHE INDER | SEARCH | ¢BUSINESS | HELP { FRIVACY POLICY

http://tess2. uspto. gov/bin/showfield? f=doc&state=thfuin.2.10 8/18/2008
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EXHIBIT D
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