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Mo: Mail Stop & REPORT ON THE
Directot of the U.S. Patent and Trademark Ofﬁce FILING OR DETERMINATION (2F AN
P.O. Box 1450 { | ACTION REGARDING A PATENT OR
Alexandria, VA 223131450 TRADEMARK
In Compliance with 35 § 290 and/or 15 U.S.C. § 1116 you hre hereby advised that a court action has becn
filed in the U.S. District Court District of Nebraska on the ﬁcllowing: __ Patentsor_X_Trademarks:
\DOCKET NO. \DATE FILED i US District Court District of Nebraska
R:08 -cv—-004638—JFB-TDT 10/16/08 ' Omaha, NE
IPL.AINTIFF |‘ IDEFENDANT
Solutionary, fne. 1 ‘anasas, fne
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| TRADEMARK NO. TRADEMARK NQ, TRADEMARK NQ.
IL. See complaint attached [
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In the above—entitled case, the Tollowing pateénts(s)/ trademark(s) have been included:
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| Amendment M Rilt __Other Pleading
PATENT GR PATENT OR PATENT OR
TRADEMARK NO. TMDEMRK NO, TRADEMARK NGO, |
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In the above—entitled casc, the following deci‘! ton has been rendered or judginent issued:
|

DECISTON/JUDGMENT i
CLERK BY) DEPUTY CUFRK DATE
Denise M. Lucks / JAR | 10/17/08

Copy 1-Upon initiation of action, mail this copy to Dircjctor

Copy 3—Upon termination of action, mail
this copy o Director

Copy 2—Upon filing document adding patent{s), mail th1s copy toCopy 4—Case file copy

Director
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F:
|
computer industry service providers and Defendant’s illefgal infringement upon Solutionary’s
i
ActiveGuard® trademark is likely to cause substantial confusion in the marketplace.
!
41.  Defendant’s use of the counterfeit “ActivéGuard” mark-in connection with its

products and scrvices falsely indicates or suggests to conlsumers that Defendant’s “ActiveGuard”

product and services originates from, is approved by, is s;!ponsured by, is licensed by, or is
otherwise affiliated with Solutionary.

i

1

42, Defendant’s use of the counterfeit “Actil;L\feGuard” mark in connection with its
]

products and services falsely indicates or suggests to cnﬁsumers that Defendant’s “ActiveGuard™

!
product and services contain, include or incorporate Solutiorary’s patented award winning
ActiveGuard® technology. ) ;
!
43.  The above described unlawful use of the fatse “ActiveGuard” mark by Defendant

has caused confusion in the marketplace and has and wdl continue to deceive customers and
[}

praspective clients and customers of both Solutionary a:nd the Defendant.

" 44, Defendant’s unlawful infringement upojn Solutionary’s ActiveGuard® mark as
described above has and will continue to cause dilutiufi of the distinctive quality of the
Solutionary mark. i’

45,  Defendant’s unlawtul infrmge;ment anclluse of Solutionary’s ActiveGuard® mark
as described above has and will continue fo impair So]liut:i onary’s ability to control the nature and
quality of goods provided in connection with the ‘}olutlonary matk, and places its valuable
reputation and goodwill beyond its control and into the hands of a remote company with the
digiribution capability to damage the famous Solutmn?ry mark worldwide,

46.  Defendant’s unlawful infringement a.nc;!i use of Solutionary’s ActiveGuard® roark

|
has and will continue to unjustly enrich Defendant at the expense of Solutionary and by
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i

!
misappropriating the goodwill developed by Solutionary:'rin the ActiveGuard® mark at
j

Solutionary’s expense. ‘

47.  Defendant’s unlawful infringement and u:s:e of Solutionary’s ActiveGuard® mark

has and will continue to unjustly enrich Pefendant at thej expense of Solutionary and by
misappropriating the goodwill developed by Solutinnary%! in the patented ActiveGuard®
technology at Solutionary’s expense. {

48.  Defendant’s unlawful infringement and q?se of Soluticnary’s ActiveGuard® mark

i
was and contiscs to be willful. Defendant had or reasdnably should have had knowledge of

1

Solutionary’s famous ActiveGuard® mark, yet acted in 'Ireckless disregard of the likelihood of
i

confusion and dilution that would result [tom Defendani’s use of an identical mark to market

Defendant’s products and services.

i ,
49,  Defendant has continued to unlawfully infringe upon Solutionary’s
|
ActiveGuard® mark despite having had actual notice ml:c its infringement since at least December

of 2007, and despite Solutionary’s demand that Defend%mt cease using its false “ActiveGuard™
i

mark, !
50.  Unless restrained by this Court, Defendai\nt’s unlawful acts will cause or continue

0 cause irreparable injury to Sclutionary and to the pul;lic, for which there is no adeguate
|

remedy at law, :

|
51, Defendant’s unlawfid conduct has and \%;ill continue to cause confiision in the

marketplace regarding the incorporation of Suluﬁonarjg"s patented technology into Defendant’s
?
products or services, and/or the existence of an aﬂiliati;on or sponsorship between Defendant and
I
H
!

Solutionary. !

i

1
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|

:
COUNTI |

Trademark Infringement

(15 U.S.C. § 1114)

52,  Solutionary realleges and incorporates by:}reference the foregoing paragraphs of

its Complaint as if fully set forth herein. i

i
53, Defendant’s unlawfial use of the “Acﬁvc@uard” mark as sel forth above,
constitutes and will continue to constitute unlawful infripgement of Solutionary’s registered
ActiveGuard® mark in viclation of the Lanham Act, in%‘:luding 15U8.C. §1114.

54. Defendant’s unlawfu! infringement of Soglutionaly’s ActiveCGuard® mark was and
J
continues to be willful, #

i
]
55.  Solutionary has and will continue to suffer substantial injury as a result of
].
Defendant’s unfawfil infringement of Solutionary’s registered ActiveGuard® mark.

56.  Solutionary is entitled to an injunction aéﬁmt Defendant pursuant to 15 U.S.C. §

1116 to énjoin futare infringement of its registered mark.

i
57. By reason of the foregoing, Solutionary has been or will be imreparably harmel

and damaged. Solutionary’s remedies at law are inadegiluatﬂ to compensate for this harm and

.f
58.  Solutionary is entitled to all additional remedies for Defendant’s willfi
i

infringement of Solutionary’s registered mark as allo“?ed by 15 U.8.C. § 1117, including but not

damage.

i .
limited to, compensatory damages, Defendant’s proﬁt?, treble damages, costs and attorney foes,
and an order compelling Defendant to destroy all offending articles and marketing materials

i

bearing the counterfeit “ActiveGuard” mark pursuant t0 15 U.S.C. §1118.

4

1
;

OMA 2751322 i
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i
¢
COUNT U '
False Advertising and False Desi';tmatiun of Origin
(15 U.8.C. § 1125(a))
|

59.  Solutionary reallcges and incorporates by:ircfcrcncc the foregoing paragraphs of
its Complaint as if fully set forth herein. IJ

60. - Defendant’s unlawful marketing and use of the “ActiveGuard” mark in violation
of Solutionary’s ActiveGuard® mark constitutes and ‘Wﬂfl constitute a false representation ot
designationt of origin that is likely to cause confusion, oﬁ to cause mistake, or to deceive as to the
affiliation, connection, or association of Solutionary w1th Solutionary, or as to the origin,

. i
sponsorship, or approval of Defendant’s goods and/or s:f:rvices by Solationary. Such actions

congtitate unfair competition and [alse designation of mfi gin in violation of the Lanham Act, 15
1

U.S.C. § 1125(a). | |

61.  Defendant’s marketing of its false “Acti*?eGuard” mack in violation of

Solutionary’s registered ActiveGuard® mark was and ¢ontinues to be willful.

{
62, Selutionary has and will continue to suffer substantial irrcparable Injury as a
!

result of Defendant’s advertising and marketing of its le] se “ActiveGuard™ mark because said
use will continue to cavse confusion in the marketplace% unless and until Defendant is enjoined
from further use of the false and misleading “ActiveGu?ard” mark.

. |

|
63. Defendant’s unlawful conduct has and \?Vi[l continue fo cause confusion in the

markelplace regarding the incorporation of Solutionarj}’s patented technology into Defendant’s
!

products or services, and/or the existence of an afﬁliat;}on or sponsorship between Defendant and

Sotutionary. ;
64.  Solutionary is entitled to injunctive re]i!ef pursuant to 15 U.5.C. § 1116 to enjoin
‘ i
Defendant from using the false “ActiveGuard™ mark a.:nd causing further injury to Solutionary.

OMA-275132-3 :
|
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!
Ei
]
65.  Solutionary is entitled to all additional remedies for Defendant’s wiilful

infringement of Solutionary’s registered trademark as aHgI)wcd by 151.8.C. § 1117, including

but niot limited to, compensatory damages, Defendant’s pjroﬁts, treble damages, costs and

attorney fees, and an order compelling Defendant to deslj&oy all offending articles and marketing
1
materials bearing the counterfeit “ActiveGuard™ mark ptirsuanl e 15U.5.C. § 1118,
;.‘.
COUNT IT |
Federal Trademark ]jliluﬁon
(15 U.8.C. § 1125(c))
1

|
66.  Solutionary realleges and incorporates b)i reference the foregoing paragraphs of

its Complaint as if Tully set forth hereju, i
i
67.  Defendant’s use of the false “ActiveGualid” mark in connection with its goods and

i
i

l . .
services bas and will continue to canse actual dilution o‘lf the distinctive quality and associated

goodwill of Solutionary’s famous registered ActiveGua:il*d(‘B) mark in violation of the Lanham
! . )
Act, 15 U.S.C. § 1125(c). E :
i

|
68.  Defendant’s use of the false “ActiveGuard” mark in connection with its goods and
services was in willful and reckless disregard of the dilgitive effect it would have on
Sotuticnary’s famous registered ActiveGuard® raark. |

f .

69. By reason of the forepoing, Solutionary has and will continue to be irreparably
i
|

harmed and damaged. Solutionary’s remedies at law ate madequate to compensate for this harm
and damage. i
1
70.  Solutionary is entitled to injunctive re]iei:f pursuant to 15 U.8.C. § 1116 to enjoin

Deferdant from using the “ActiveCGuard” mark and caézs'mg furtker injury to Selutionary.
i

71.  Solutionary is eatitled to all additional rlfcmedies for Defendant’s willful
i
infringement of Solutionary’s registered trademark all'c;)wed by 13 1U.8.C. § 1117, including but

OMA-275132-2 j
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j
not limited to, compensatory damages, Defenduant’s proﬁjts, treble damages, costs and attorney
fees, and an order compelling Defendant to destroy all oi?fending articles and marketing materials

bearing the counterfeit “ActiveGuard”™ mark pursuant to ;5 U.S.C. §1118.

COUNT IV f

Nebraska Trademark i:)ilution
(NEB. Riv, STAT, § §7-140)

72.  Solutionary realleges and incorporates byi}rsference the foregoing paragraphs of
S

its Complaint as if fully sct forth herein. I

73, Defendant’s actions, as set forth above, af:ld Defondant’s unlawful use of
i

Solutionary’s Famous registered ActiveGuard® mark dilfiutes or is likely to dilute the dis.tincﬁve
quality of Solutionary’s famous mark in violation of NE}:B REV. STAT. § 87-140.

74,  Defendant’s actions, as set forth above, ix;;diluting Solutionary’s Tamous
ActiveGuard® mark was willful and in reckless disrega;d of the fact that Defendant’s conduct
would dilute Solutionary’s registered mark. J

75.  Defendant’s unlawfu! conduet has and w:lll continue to cause confusion in the
marketplace regarding the incorporation of Solutionary’;s patented technology into Defendant™s

products or services, andfor the existence of an afﬁliatic'%n or sponsorship between Defendant and
|

Seclutionary,

76. By reason: of the foregoing, Solutionary has becn or will be irreparably harmed

and damaged. Solutionary’s remedies at law arc inadequate to compensate for this harm and
: !

i
damage. |

:

77.  Solutionary is eniitled to injunctive relie% pursnant to NER. REV. STAT. § 87-140,
I

to enjain Defendant from using the false “AcLiveGuardf’ mack, and from any and all efforts to

OMA-275132-2
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:
|

advertise or mazket its products or services which further! dilule Solutionary’s registered

ActiveGuard® mark, and any and all additional relief aq:thorized by Nebraska law.

i
COUNTV !
Nebraska Deceptive Trade Practices Act
(NEB. REV. STAT. § 87-301 ef seq)

i

78.  Solutionary realleges and incorporates by reference the foregoing paragraphs of
1
1

its Complaint as if fully set forth hercin. ;

79.  Defendant’s unlawful marketing and use of the false “ActiveGuard” mark violates

NEB. REV. STAT. § 87-302 by: (1) creating a likelihood of confusion or misunderstanding
!
regarding the source, sponsorship, approval or certiﬁcati;on of Defendant’s services by

J . . -
Solutionaty; (2) creating a likelihood of confusion or misunderstanding regarding an affiliatior,
H '
connection or association with Solutionary’s patented technology; and (3) misrepresents a

sponsorship, approval, affiliation or connection with Solutionary and its security services that
1
Decfendant does not have. 1,

0.  Defendant’s unlawful conduct has and w;i]l continue to cause confusion in the
marketplace regarding the incorporation of Solutionary’;}s patented technology into Defendant’s

products or services, and/or the existence of an afﬁliati(?n or sponsorship between Defendant and
S
Solutionary. i

81.  Defendant willfully engaged in the fnrgdjing uniawful deceptive trade practices in
reckless disregard to the fact that such practices were dq.iaceptive and misleading,
i

82. By reason of the foregoing, Solutionary has and will continue to suffer irreparable
harm, injury and damages. Solutionary’s remedies at Is%w are inadequate to compensate for this
harm and damage. ;
i
]

]
OMA-2T5132-2 :"
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83.  Solutionary is entitled to injunctive relief Jjaursuant to NEB. REV._STAT. § 87-303 to
enjoin Defendant from further use of the false “ActiveGLilard” matk.

84.  Solutionary s cotitled to all other relief aliowed by NEB. REV. STAT. § 8§7-303,
including enmpensatory damages, loss of profits, attome%r fees and costs.

COUNT VI |

Common Law Unfair Competition

85.  Solutionary realleges and incorporates byi reference the foregoing paragraphs of
i

its Compluint us if fully set forth herein. i

86.  Defendant’s actions, as set forth above, a.%:d Defendant’s use of Solutionary’s
registered ActiveGuard® rmark constitutes or will consti"‘rute unfair competition under the
g .
common law of the State of Nebraska. !

87. By reason of the foregoing, Solutionary has been or will be itreparably harmed

‘ 1
and damaged. Solutionary’s remedies at law are inadequate to compensate for this harm and
H
]
damage. j
é
COUNT VII
i

Unjust Enrichm'hnt
i

88.  Solutionary realleges and incorporates by reference the foregoing paragraphs of

its Complaint as if fully set forth herein. |

89.  Defendant’s actions as set forth and Def;:udant’s use of the Solutionary’s

i
tegistered ActiveGuard® mark provided a benefit to Defendant at the expense of Solutionary.
i

50,  Defendant had knowledge and upprecial%ion of the benefit conferred upon
Defendant by their conduct. :

91, It would be inequitable for Defendant tc;i retain that benefit without payment to
Solutionary. I‘

OMA-275132-2
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|

DEMAND FOR JURY TRIAL

Pursuant to Fed. R. Civ. P, 38(h}, Plaintilt demands a trial by jwy of al} claims triable to

a jury and requests a trial setling in Omaha, Nebraska. ;
1!

PRAYER FOR RELIEF

WHERFFORE, Plaintiff respectfully request,is the Court to enter judgment in
}-15

!

1. Enjoining Defendant, as well as their afﬁjiates, officers, agents, servants,

Solutionary’s favor and against Defendant as follows:

employees, atforneys, successors, assigns, and all those f‘:ersons in active concert ot participstion
!
with any of them: :

a From using the false “ActheGuard” name or mark for any purpose,
including in connection with the promotion, adverlising, oflering, or sale
of any product or service of Defendant and from using any ether
designation that is confusingly similar to Solutionary’s ActiveGuard®
mark which 1s Iikely to cause corffusion with the Solutionary mark, or
dilutes or is likely to dilute Soluﬁonary’s registered matk,

b. From using the false “Acuw:Guard” name or mark in any advertising,
marketing or promotional matcnals including sny website maintained Iy

Defendent. i

c From conspiring with, aiding, assisting or abetting any other person or
business enfity in engaging in or performmg any of the activities referred
to above. i

2. Enjoining any use or proposed use of th:e false “ActiveCuard” name ot mark by
]
Defendant in any manner which causes confusion or isilikcly 1o cause confusfon with
Solutionary’s registered ActiveGuard® mark, dihues tl_;“_le distinctive quality of Solutionary’s
ActiveGuard® mark, and is likely to canse dilution of ;he distinctive quality of Solutionary’s
ii |

ActiveCuard® mark. i

0MA-275132-2 !
17 i
1




!
Case: 5:08-cv-00468-JFB-TDT  Document #: 3-2  Pate Filed: 10/17/2008 Page 18 of 29

3. Enjoining the use or proposed use of the false “ActiveGuard” name or mark by
. i
Defendant causes confusion or is likely to cause confusioin with Solutionary’s patented

ActiveGuard® technology. =
4, Compelling Defendant to immediately rer;)ove and withdraw any and all
teferences to “ActiveGuard” from any product, packagig% material, website, brochure,
newsletter, or any other advertising, marketing, ot promc;tional material emnployed by Defendant,
anid to destroy any such materials bearing the falsc “Actisivf:Guard” name or mark.
!

5. Compelling Defendant to display for a pejriod of one vear a disclaimer notice on.
its website in a form aceeptable to Solutionary discla.imi:ilg that neither Defendant, nor any of its
products or services, is in any way affiliated with or endprsed by Solutionary, and that none of

i
Defendant’s products or services incotporate Solutionary’s patented ActiveGuard® technology.
I

1
6. Compellting Defendant to send a notice ny mail in a form acceptable to

. A l .
Solutionary Lo all current, past and prospective clients of Defendant whe purchased or received

1

marketing materials referencing the false “Active(‘ruardi * name or mark, disclaiming that neithor

Diefendant, nor any of its products or services, are in any way affiliated with or endorsed by
Solutionary, and that none of Defendant”s products or s;erviccs incorporate Solutionary’s

1

]

patented ActiveGuard® technology. - 3

7. Compelling Defendant to account for a.n;d hold in trust for the bepefit of
Solutionary, all profits or increases in revenue r»za:su].i.ing:| from its acts of infringement, dilutior,

]
unfair competition, and unjust enrichment, and that such profits or benefits be paid over to

Solutionary. ;‘
i
8. Ordering Defendant to file with this Co:lill'f and fo serve upon Solutionary a report
' !
in writing and under oath setting forth in detail the matmer and form in which Defendant has
i

OMA-275132-2
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]
UNITED STATES DISTRlé;IT COURT

DISTRICT OF NEBRASKA
"I
i
SOLUTIONARY, INC., 3 Civil Case Ne.
) f
Plaintitf, ) ri
)
Vs, J ! COMPLAINT
) AND DEMAND FOR JURY TRIAL
PANASAS, INC., ) |
>.¥
Defendant. ) |
!
!
Introduction;a'
i
1. Plaintiff brings this action seeking injmtitive relief and damages against

Defendant for trademark infringement, dilution, and de«j:epﬁve trade practices in violation of the
Lanham Act, 15U.8.C. §§1111 er seq., including 15 UUSC £§ 1114, 1116, 1117, and 1125,
NEB. REV. STAT. § 87-140; the Nebraska Uniform Decaptive Trado Practices Act, NEs. REV.
i
STAT. § 87-301 ef seq.; common law conversion and url%just enrichment.
The Pnrties:‘

2. Pluintiff, Solutionary, Inc. (“Solutionaryii”), is a Delaware corporation engaged in
nlerstate commerse maintaining its principal place of lilausiness in Omniaba, Nebraska,

3. Solutionary conducts business in the cdjrnpuler services industry, More
_particular[y, Solutionary is an industry-leading full ser:vicc Managed Security Service Provider
(“MSSP™). As described more particularly hercin, Sol;:utionary owns certain intellectual

property, including patented technology and rcgistereé services marks. Solutionary conducts

!, .
business throughout the United States and vses ils service marks ln interstate commerce.

OMA-2751323 . 1
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|
|

.
i
|

4, Defendant, Panasas, Inc. (“Panasas™}, is aEDeIawaxe corporation engaged in
4

fnterstate and internationa) commerce maintaining its prificipal place of business in Fremont,

California.
i

5. Panasas is engaged in the computer servides industry and docs business

~ throughout the United States and the world, with customl;ers in England, France, Germany, Italy

|
and China. Panasas maintains regional sales offices in Bermsylvania and Minnesota in the

Urited States, and in England, Germany, and Belgium i;::- the European Union.
il

6. As described more particularly herein, Défenaant has infringed upon and violated
. i
certain intellectual property belonging to Solutionary w%li]e engaged in interstate commerce.

7. This Court has original subject matter ju%*isdjction over Plaintiff’s federal
f.radcmgrk claims pursuant to 15 11.8.C. § 1121, and.pu!ij"suam to 28 U.8.C. §8§ 1331 and 1338(a).
This Court has jurisdiction to grant injunctive relief forilvi olations of the Lanham Act pursuant to
15U.8.C. § 1116, |

8. This Court has supplemental subject ma%;tter jurisdiction over Plaintiff’s related
state law cléims pursuant to 28 U.5.C. §§ 1367 and 13%": 8(b).

9, Venue is proper in this distriet pursuén‘ejto 28 U.8.C. § 1391 because as more
specifically pled herein: (a) Defendant is subject to pe%sonal jurisdiction in this district; (b) a
substantial part of the events and omissions giving rissj)! to the claims pled herein occurred ir;r this
district; and {c) the intellectual property rights owned 4Dy Plaintiff that are subject to the claitns at
issue in this litigation are situated in this disinct. ? |

10. This Cpurt has personal jurisdiction over the Defendant pursuant to NEB. REV.

|

STAT. § 25-536, because, as more specifically pled he;rein: (a) Defendant has and continues to

OMA-275E32-2
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transact business in the State of MNchraska; (b) Defcndant!has and continues to contract to supphy

services in the State of Nebraska; (c) Defendant regularly solicits and conducts business in the
i

State of Nebraska; (d) Defendant has caused tortions injﬁ}ry in the State of Nebraska by acts and
| -

omissions commitizd by Defendant within the State of Niebraska; {e) Defendant has caused
tortious injury in the State of Nebraska by a persistent cc:a:urse of corduct commilted by

j \ .
Defendant outside the State of Nebraska; (f) Defendant has and continues to derive substantial

tevenue from the services rendered in the State of Ncbra:!ska; and (g) Defendant regularly and
' i

continuously directs its sales and marketing efforts to m%ich the State of Nebraska.

11.  Defendant conducts business throughout ;Itha United States arid Europe, and has
!
contracted to provide services fo customers located in Nliebl‘aska. For example, Defendant has,

and upon information and belief, continues to conduct bg.lsiness with the University of Nebraska

for computer storage systems at the Hoiland (J()mputi.ng;i Center located at the Peter Kiewit
i
i'

Institute in Omaha, Nebraska. l

12,  Delendant purposefully directs its mmké!ting and sales activities throughout the:
b
i
United States and Europe, including marketing efforts directed at Nebraska.
13.  Defendant maintains a public website (www.panasas.com) through which it
i

1|
markets its products and services to customers throug,h{;gut the United States and internationally.
]

|

The website contains contact information for potential ¢ustormers to obtain additional

information ahout retaining Defendant’s produets and sf:ervices, including an electromic form for
|

leaving contact information of potential clients, Defendant’s public website is accessible and

viewable within the State of Nebraska. I!

{
14.  The public website maintained by Dcfe?dant advertises testimonials from clients
i
and customers that Defendant has conducted business }!nrith interstate and international
|
!

I

OMAZTSEIR.2
{
i
[l

1
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commerce. The list of testimonials posted on [)efendmtfjs public wcbsite includes a testimonial
|

" from. a tepresentative of the Peter Kiewit Institute, an afﬁ:liate of the University of Nebraska anii
Panasas client. !

|
15.  Defendant markets itself ag an international provider of storage solutions on its
i

website. The “Corporate Overview” accessible from thefiPanasas website describes fts products
and services as a “virtually boundless storage system for;H.igh Performance Computing (HPC)
organizations around the world * .i
i

16.  As will be more specifically described hci*ein, the public website maintained by
Defendant contains numerous violations of a trademark ?wned by Solutionary. Because said
violations are accessible and viewable within the State 0|;f Nebraska,rand becanse said violations
have and will continue to cause injury and harm to a Ne‘é}raska resident, this Court has personal

jurisdiction over Defendant pursvant to NEB. Rev. STATI%. §25-536.
i
17.  The exercise of long-armn jurisdiction ovér the Defendant by this Court pursuary. to
!

NEB. REV. STAT. § 25-336 does not violale federal due process as guaranteed by the United
||
States Constitution because, in light of the substantial iriterstate and international nature of

Defendant’s business activities, the exercise of long-arm personal jurisdiction by this Court
would not violate “fair play and substantial justice.” Cerrturion Wircless, Inc. v. Hop-on Comm,

Inc., 342 F.Supp.2d 832, 835 (D.Neb. 2004); Ouality P(f::rk Tnternat'l v. Rupart Food Servs., 267
|
|

Facts Common To All Claims
i

Sotutionary’s Exclusive ActiveGuard® Pat¢nt and Registered Trademark
‘\

Neb. 474, 675 N.W.2d 642 (Neb. 2004),

!
18.  ActiveGuard® is an award winning, paténted IT security technology vwned

!.
exclusively by Solutionary. ActiveGuard® is a proprietary technology that enables Solutionary

COMA-275132-2
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!

to quickly and cost-effectively analyze, address and repolt client security events, enhance

organizational security posture, and reduce overall risk. ActiveGuard® features comprehensivi

. . ! . .
data collection, advanced threat detection and prevention, real-time response, data mining and

trending, and a compliance reporting engine,

i
19.  Solutionary applied for and was issued se‘;veral patents for its unique and
proprietary ActiveGuard® technology, U.S. Patent Nos.j6,988,208; 7,168,093; 7,370,359.
]
Solutionary is the exclusive awner of the patents for ActiveGuard® and Solutionary has not

|
licensed the usc of its ActiveGuard® technology to Defendant.

20.  Solutionary began using the “Actichuafd” mark in interstate commerce i July,

2000, and has continuously used the “ActiveGuard™ sergirice mark in interstate comunerce since

{
that time. "

21.  Salutionary registered “ActiveGuard™ asé!bdth a trademark and service mark with

the U.S. Patent and Trademark Office on November 12j 2002, and was granted Repistration No.
2650283 for ActiveGuard®. i

22, Among the distinctive and unique fcaiur‘é:s of Solutionary’s registered
ActiveGuard® mark are the words “active” and “guard’j’ conjoined without spacing and with

irregular capitalization to form a single word: “Activeduard@.”

23. ° Solutionary developed the patented Acti%lve(hlard&;) technology and mark through

i
considerable expenditure of time, effort and expense. !
[
|

24, ActiveGuard® is among Solutionary’s grincipal service offerings and is a

fundamental component of Solutionary’s success as a.n!MSSP.

25, Solutionary’s ActiveGuard® is a ﬁamoui!s and distinctive mark, ActiveGuard® is
a well known and respected security product and ActivjeGuard(E is a widely recogunized mark in
i
OMA-2751322 j
|
|
i
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|

the computer services industry. As a resull of the qualit‘s{ of the ActiveGuard® product and
Solutionary’s substantial efforts to market its product, AJ}:tiveGuard@ has received significant
industry press caverage in computer servics frade magazé!ines. For example, SC Magazine, an
industry periedical for information technology security érofassionals, published a review of
i

ActiveGuard® and gave the service its “recommended” -:rating n 2007.

26.  ActiveGuard® has received or has been %ominated for several industry awards.
In 2007, ActiveGuard® won “M3S Product of the Year’é‘:’ by SC Magazine. ActiveGuard® was
nominated and is again a finalist for SC Magazine’s 20[§8 “MSS Product of the Year” awaxd.
ActiveGuard® is also a nominated finalist for fnfo Secz.;rf{v Products Guide’s “2008 Global
Excellence Award.” :!

| Defendant’s Infringement Of Soluﬁomliry s ActiveGuard® Mark

27.  Defendant has and continues to unlawful!ly market a product and service in
conjunction with its storage solutions that Defendant ca{]ls “ActiveGuard.” Defendant markets
its “ActiveGuard™ offering as “Tligh Availability softw%re, which improves overall data
availability.” ﬂl

28.  Defendant has and continues to uses the%counterfcit “ActiveGuard” mark on its
advertising and marketing materials, product packaging: materials and on its public website.

29.  The false “ActiveGuard™ mark employe;d by Defendant is identical to and
indistinguishable from the ActiveGuard® registered ﬁ1:.iclric owned by Solutionary, including the:

[
use of the words “active™ and “guard™ conjoined witholt spacing and with irregular

capitalization to form a single word: “ActiveGuard.” |

30.  Inlate 2007, Solutionary discovered that Defendant was infringing upon and

|
diluting Solutionary’s ActiveGuard® mark by using tl;ie mark “ActiveGuard” mark without

r
|

OMA-I75132.2 j
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Solutionary’s knowledge or permission. At that time, a product description of Defendant’s

“ActiveCiuard™ High Availability Solution Implemenmﬁon Service” was posted on Defendant’s
i
public website. A true and correct copy of seid product c]iescription, which appears to show a

: |
February 2007 revision date, is attached hereto as Fxhi bi|t A. Therein, Defendant cmploys the
|

" il
“TM” trademark symbol in conjunciion with ternt “ActiveGuard™.” The disclaimer at the

bottom of Exhibit C falscly stated that the term “Active(.?;vuard” was a trademark or registered

‘=}|
I
31. On December 11, 2007, Solutionary wmtl!?s to Defendant to put Defendant on
i

notice of Solutionary’s patent and registered marks for ActiveGuard®, a true and correct copy of

trademark of Panasas, Inc.

which s attached herelo as Exhibit B. Therein, Solutionlary demanded that Defendant
i

immediately cease use of its false “ActiveGuard”™ ‘clesignlfation and wamed Defendant that
i

comtinued vse of the false “ActiveGuard™ mark would il‘]!.fri!lge upon and dilute Solutionary’s

;I
32.  OnDecember 21, 2007, Defendant ackn(?)w!edged receipt of Solutionary’s

December 11, 2007 letter in writing, 2 true and correct ¢opy of which is aftached hereto as

registered ActiveGuard® mark.

|
Exhibit C. Theretn, Defendant stated that it needed add_litional time to review Solutionary’s
demand and would respond after the first of the year. v

33.  Defendant did not cease using its false aﬁd misleading “ActiveGuard”

desighation. However, Defendant did alter its marketiu:g materials to remove the “TM™

trademark symbel from its references to “ActiveGuardy.
!
34.  Asof October 16, 2008, Defendant is stil! marketing its false and misleading

1
“ActiveGuard” designation on ts public website. Attached hereto as Exhibit D) is a truc and

OMA-275132-2
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i

correct copy of a sereen print from Defendant’s public w:t!:bsite printed on Ociober 16, 2008,

describing its “ActiveGuard” produet,

35. A search of Defendant’s own publicly accessible website retorned more than ien
|

(10) references to “ActiveGuard.” A frue and vorrect co%;y of a screen print taken from a searci
i

of Defendant’s public website for the term “Active(}uarc;l” conducted on October 16, 2008 is

attached hereto as Exhibit E. (
?|
36. An internet search for the term “ActiveGuard” on the worldwide web conducted

on October 16, 2008, revealed results for Sclutionary mj%d Defendant, in addition to multiple
entries relating to National Guard service. A true and cni!mect printout of the Google™ search

result conducted ot Qctober 16, 2008 is attached hcrcto,é as Exhibit F.

37.  Defendant has and continues to ﬁnlawfu%flly use the counterfeit “ActiveGuard”
mark on advertising, printed marketing materials, prodtgicts and packaging materials utilized by
Defendant. i
38. At no time has Solutionary granted ]icelfisc or permission to Defendant {o nse

Sclutionary’s ActiveGuard® mark. r
i

Injury to Solutionary fmfd the Public

i
39.  Solutionary has invested substantial eﬁ‘%lrt and resources to establish its registered

1
ActiveGuard® mark and associated goodwill, which S_;olutionary has the excluzsive legal right to

use. Splutionary has and will continue to sulfer mjl.u'y1 and hatm if Defendant is not enjeined

from continued infringement of Solutionary’s inte]lect:ual property rights.
40.  Defendant’s infringement of the Soiutifc':mary ActiveGuard® mark ocours in the

!
same markets and channels of trade as those wtilized by Solutionary. The parties are both

i
OMA-275132-2 !




