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Anpbs T. Matthews, Trademark Exam ning Attorney, Law Ofice
108 (David Shal | ant, Managi ng Attorney).

Bef ore G ssel, Hanak and Chapman, Adm nistrative Trademark
Judges.

Opi ni on by Chapman, Adm nistrative Trademark Judge:
On Cct ober 3, 1996, Anes Departnent Stores, |nc.
filed an application to register on the Principal Register

the mark shown bel ow

for “retail departnent store services featuring girls’
apparel and accessories.” The clainmed date of first use

and first use in comrerce is July 31, 1996.
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The Exami ning Attorney required that applicant submt
substitute specinens, supported by an affidavit or
decl aration, show ng use of the mark for the identified
services. Applicant submtted additional specinens
(properly supported by a declaration), as well as
suppl enental materials showi ng how the mark is used to
identify a section (girls’ large sizes of clothing and
accessories) within applicant’s departnent stores.

Regi stration was finally refused on the ground that
none of the specinens submtted by applicant shows use of
the mark for services, but rather they evidence only
trademark use for goods (i.e., girls’ clothing itens). See
Section 45 of the Trademark Act, and Trademark Rul e
2.56(a)(1).

Appl i cant appeal ed, and briefs have been filed. Both
applicant’s attorney and the Exam ning Attorney attended
the oral hearing before this Board.

The Exam ning Attorney, citing TMEP 81301. 04, contends
that the speci nens and other materials submtted by
appl i cant show use of the mark on goods (i.e., girls’
apparel), but are not acceptabl e speci nens denonstrating
use of the mark as a source indicator for the recited
retail departnment store services as required by Section 45

of the Trademark Act and Trademark Rule 2.56; and, citing
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TMVEP 81301. 02, that the specinens do not show the mark in
reference to the particular involved services.

Applicant contends that its mark (PERFECT PLUS and
design) is used to designate and distinguish for custoners
a particular location or section of the Anes retail stores
where custoners can find large girls’ sizes of clothing and
accessories; and that this mark is not used as a trademark
for the girls’ clothing itens, which bear independent
t rademar ks desi gnating the source(s) of the goods.
Applicant also argues that it owns several other service
mark registrations for which simlar specinens designating
specific areas of applicant’s stores were accepted, e.g.,
Regi stration No. 1,765,091 for PARTY PLAZA;, Registration
No. 1,897,136 for THE DI AMOND DI STRI CT; and Regi stration
Nos. 1,808,209 and 1,830, 730 for PAWSI TI VELY PETS.?!

Applicant submitted the foll owi ng exanples of the use

of its mark: (i) the original specinens? which are tags

! Applicant did not submit photocopies of said registrations, but
rather nmerely a typed listing. See In re Duofold, Inc., 184 USPQ
638 (TTAB 1974). Although the Exanmi ning Attorney did not object
to the list, nonetheless, he did not treat the registrations as
if they were of record. Accordingly, the Board has not
considered this information in our decision herein. W note
that, in any event, the specinens for the instant case nust stand
or fall on their own nerits without regard to third-party

regi strations.

2 Mpplicant’s nethod-of-use clause reads “The mark is used on
signs and tags and in advertising and pronotional material for

t he subject departnent store services....”
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showing the mark with the additional words “Grls 10% 18%;
(ii) additional specinens, properly supported by
applicant’s declaration, which are advertising circul ars,

showi ng the foll owi ng use of the mark?:

(iii) “topper” signs showi ng the mark as shown bel ow

; and
(1v) photographs show ng the folded “topper” sign appearing
on a rack of girls’ clothing, which can be seen froma

di stance within applicant’s store.

® The flower portion of the mark did not reproduce properly.
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In this case, we agree with applicant that the specinens
are acceptabl e evidence of service mark use. It has |ong
been recogni zed that by its very nature, a service mark can
be used in a variety of ways. In fact TMEP 81301. 04
states, in part: “Cenerally, the applicant is able to
submit nore varied types of specinmens in a service mark
application; however, the specinens nust evi dence use of
the mark in the sale or advertising of the recited
services.” There is no requirenent that a speci nen nust
make explicit reference thereon to the services involved in
order to create the required direct association with the
identified services. See In re Ralph Mantia Inc., 54
UsPd 1284 (TTAB 2000); and In Re Metriplex Inc., 23
UsPQ2d 1315 (TTAB 1992).

We can ascertain no reason why a departnment within a
retail store could not itself be identified by a service
mark. And in this case, applicant’s specinens, in fact,
evi dence use of applicant’s service mark, PERFECT PLUS and
design, to identify its “retail departnment store services,

”4

featuring girls’ apparel and accessori es. Consuners woul d

readily recogni ze the mark, as used by applicant, as

* To whatever extent there may be a question about the use shown
on applicant’s original specimens of record, that is alleviated
by applicant’s substitute specinens, and the other materials
showi ng how applicant uses its mark in connection with its
identified services.
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identifying the source of applicant’s retail store services
featuring a girls’ |arge-sizes section |ocated within
applicant’s retail departnent store. They would not
perceive the mark as identifying the source of the
particular clothing itens on the rack.

Decision: The refusal of registration accordingly is

rever sed.

R F. Ci ssel

E. W Hanak

B. A Chapman
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board



