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Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

On June 4, 1997, Good Health Natural Foods, Inc. (a
California corporation) filed an application to register on
the Principal Register the mark QU LT for “crackers.” The
application was based on applicant’s assertion of a bona
fide intention to use the mark in comrerce. On Sept enber
16, 2002, applicant filed an Arendnent to All ege Use

(asserting a date of first use of Septenber 1997), which

was accepted by the Exam ning Attorney.
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Regi stration has been refused under Section 2(d) of
the Trademark Act, 15 U.S.C. 81052(d), on the ground that
applicant’s mark, when applied to its identified goods, so
resenbles the registered mark COOKI QUI LT for “cookies,
scones, crackers, biscuits, croissants, cakes, pies, bakery

goods and honey, ”?

as to be likely to cause confusion,
m st ake or deception.

When the refusal was made final, applicant appeal ed.
Briefs have been filed, but an oral hearing was not
request ed.

W affirmthe refusal to register. 1In reaching this
concl usi on, we have followed the guidance of the Court in
Inre E. |. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). See also, Inre Majestic Distilling
Conpany, Inc., 315 F. 3d 1311, 65 USP2d 1201 (Fed. Cr.
2003). In any likelihood of confusion analysis, two key
considerations are the simlarities between the nmarks and
the simlarities between the goods and/or services. See
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie

Restaurants Inc., 105 F.3d 1405, 41 USP@d 1531 (Fed. GCir

1997) .

! Regi strati on No. 2362601, issued June 27, 2000.
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Applicant explains its position as follows (reply
brief, p. 1):

.Appl i cant focuses on the first DuPont
factor, simlarity or dissimlarity of
t he marks, because the Board has
recogni zed that this factor alone is
often controlling. Applicant

acknow edges that the recitation of
goods for the registered mark includes
“crackers,” which are identical to
applicant’s goods, and that there is no
“channel s of trade” limtation in the
regi stered mark. Thus, applicant
acknow edges that if the nmarks

t hensel ves (when properly considered in
their entirety) are confusingly
simlar, applicant is unlikely to
prevail solely on the basis of the
remai ni ng DuPont factors.

Applicant specifically contends that the marks shoul d
not be di ssected, and when considered as a whol e the
regi stered mark COOKIQUILT is a unitary mark with no
separabl e inpression of the word “QUILT” al one; that the
term“COOKI” is not descriptive of crackers; that the
mar ks, as a whole, are not simlar in appearance, sound,
connotation or comrercial inpression; and that this single
DuPont factor is dispositive herein. (Applicant had argued
inits opening brief that purchasing decisions about food
are not “inpul se” purchases, but rather are made by “health
consci ous” consuners who are sophisticated. See Brief, pp.

5-6.)
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The Exam ning Attorney argues that the dom nant
feature of the registered mark is QU LT, which is arbitrary
and distinctive in connection with the invol ved goods; that
when considered in their entireties, the marks QU LT and
COOKIQUILT are simlar in sound, appearance, connotation
and comrercial inpression; that one itemof the
registrant’s and applicant’s respective goods (“crackers”)
is identical, and several others (e.g., cookies, scones,
bi scuits, bakery goods) are related snack food itens; that
the goods are sold to the sane classes of purchasers
t hrough the same channels of trade; that there is no
support in the record for applicant’s assertion that the
purchasers of these types of food itens are “health
consci ous” and “sophisticated”; and that doubt is resol ved
in registrant’s favor.

We turn first to a consideration of applicant’s goods
and those of the cited registrant. W find that
applicant’s goods are in part identical (crackers) and are
otherwise related to the goods in the cited registration.
Applicant did not argue to the contrary.

Li kewi se applicant did not argue, and we do not find,
any differences in the channels of trade or purchasers. W
nmust presunme, given the identifications (neither of which

is limted), that the goods travel in the same channels of
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trade, and are purchased by the sanme cl asses of purchasers.
See Canadi an I nperial Bank of Comrerce v. Wells Fargo Bank,
811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987).

“When marks woul d appear on virtually identical goods
or services, the degree of simlarity necessary to support
a conclusion of likely confusion declines.” Century 21
Real Estate Corp. v. Century Life of America, 970 F.2d 874,
23 USP@2d 1698, 1700 (Fed. Cir. 1992).

Turning then to a consideration of the marks, it is
wel | settled that marks nust be considered in their
entireties because the commercial inpression of a mark on
an ordinary consuner is created by the mark as a whol e, not
by its conponent parts. This principle is based on the
common sense observation that the overall inpression is
created by the purchaser’s cursory reaction to a mark in
t he mar ket place, not froma neticul ous conparison of it to
others to assess possible legal differences or

simlarities. See 3 J. Thomas McCarthy, MCarthy on

Trademar ks and Unfair Conpetition, 823:41 (4th ed. 2001).

See al so, Puma- Sportschuhfabri ken Rudolf Dassler KGv.
Rol | er Derby Skate Corporation, 206 USPQ 255 (TTAB 1980).
That is, the proper test in determning |ikelihood of
confusi on does not involve a side-by-side conparison of the

mar ks, but rather nust be based on the simlarity of the
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general overall comercial inpressions engendered by the
i nvol ved marks. Stated another way, the test involves the
recol l ection of the average purchaser, who normally retains
a general rather than specific inpression of the many
trademar ks encountered; that is, a purchaser’s fallibility
of menory over a period of time nust also be kept in mnd.
See Grandpa Pidgeon’s of Mssouri, Inc. v. Borgsmller, 477
F.2d 586, 177 USPQ 573 (CCPA 1973); and Spoons Restaurants
Inc. v. Morrison, Inc., 23 USPQd 1735 (TTAB 1991), aff’d
unpub’d (Fed. G r. June 5, 1992). This is particularly
true for goods such as those involved herein which are
i nexpensi ve and may be purchased on i npul se.

In this case, the only word in applicant’s mark is
QUI LT, which is identical to the second part of
regi strant’s conpound word mark, COOKIQUILT. The word
“Quilt” is an arbitrary word in the context of applicant’s
and registrant’s respective food products. There is no
indication in the record that the strength of the arbitrary
term®“quilt” is at all conprom sed by third-party use of
the same or simlar terns.

While registrant’s mark includes another term which
is the first terminits mark, it is likely that purchasers
wi |l assune that applicant’s mark QU LT is sinply a

variation of the registrant’s mark, COOKI QUI LT, and, thus,
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that applicant’s QUI LT crackers are one variety of
registrant’s COOKI QUI LT crackers, or vice versa. See Inre
Di xi e Restaurants Inc., supra.

When considered in their entireties, we find that the
respective marks are sufficiently simlar in overal
comercial inpression that, when used on the identical
goods invol ved herein, confusion as to source is |ikely.
See In re Azteca Restaurant Enterprises Inc., 50 USPQd
1209 (TTAB 1999).

The cases cited by applicant do not persuade us of a
different result herein. (For exanple, the case of M.
Hero Sandw ch Systens, Inc. v. Roman Meal Co., 781 F.2d
884, 228 USPQ 364 (Fed. Cir. 1986) involved an inter partes
cancel l ation, the involved nmarks were ROVAN with a design
and ROVANBURGER, the channels of trade were specifically
different, and the marks had co-existed for al nbst 20 years
with no evidence of actual confusion; and the case of
Chanpagne Louis Roederer S. A v. Delicato Vineyards, 148
F.3d 1373, 47 USPQ@d 1459 (Fed. Cir. 1998) involved an
inter partes opposition wherein the marks CRI STAL and
CRYSTAL CREEK were found to have different neanings.)

Decision: The refusal to register under Section 2(d)

of the Trademark Act is affirned.



