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102 (Thomas Shaw, Managi ng Attorney).

Bef ore Hanak, Hairston and Chapnan, Adm nistrative
Trademar k Judges.

Qpi ni on by Hanak, Adm nistrative Trademark Judge:

Rodi zi o Restaurants International, Inc. (applicant)
seeks to register in typed drawing form RODI ZI O GRILL for
“restaurant services and restaurant carry-out services.”
The application was filed on August 19, 1997 with a clai nmed
first use date of Decenber 1995. 1In the first Ofice
Action, the Exam ning Attorney stated that the word GRILL
was descriptive of applicant’s services, and nust be
disclaimed. |In response, applicant submtted a discl ai ner
of the descriptive word GRILL.

Citing Section 2(e)(1) of the Trademark Act, the

Exam ning Attorney has refused registration on the basis
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that applicant’s mark is highly descriptive of applicant’s
services, and that applicant’s show ng of acquired
di stinctiveness pursuant to Section 2(f) of the Trademark
Act is insufficient. Wen the refusal to register was made
final, applicant appealed to this Board. Applicant and the
Exam ning Attorney filed briefs. Applicant did not request
a hearing.

As has been stated repeatedly, “a termis nerely
descriptive if it forthwith conveys an i medi ate idea of
the ingredients, qualities or characteristics of the goods

[or services].” In re Abcor Devel opnent Corp., 588 F.2d

811, 200 USPQ 215, 218 (CCPA 1978); Abercronbie & Fitch Co.

V. Hunting Wirld, Inc., 537 F.2d 4, 189 USPQ 759, 765 (2"°

Cr. 1976). Moreover, it should be noted that the
descriptiveness of a termis not decided in the abstract,
but rather is decided in relationship to the goods or
services for which registration is sought. Abcor

Devel opnment, 200 USPQ at 218.

At the outset, we will deal with “the *doctrine of
foreign equival ents’ [where] foreign words are transl ated
into English and then tested for descriptiveness or

genericness.” 1 J. MCarthy, MCarthy on Trademarks and

Unfair Conpetition Section 11:34 at page 11-58 (4'" ed.

2002). In a response dated Decenber 12, 2000, applicant
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attached as Exhi bit A photocopies of pages fromthree

Por t uguese- Engli sh dictionaries copyrighted 1958, 1961 and
1964. In not one of these three dictionaries is the
Portuguese word “rodi zio” defined as a type of restaurant,
a manner of cooking or a style of presentation of food.
However, this Board has taken judicial notice of two far
nore recent Portuguese-English dictionaries each of which
defines “rodizio” as a type of restaurant. See Har per

Col li ns Portuguese Concise Dictionary (1998) and NIC s

Conpact Portuguese and English Dictionary (1997). Thus, it

is clear that one of the definitions of the Portuguese word
“rodizio” is a type of restaurant. Applying the doctrine
of foreign equivalents, the word “rodizio,” meaning a type
of restaurant in English, would be highly descriptive of,
and i ndeed generic for, “restaurant services and restaurant
carry-out services.”

However, in this case the Board need not rely upon the
doctrine of foreign equivalents in order to find that the
word “rodizio” is, at a mninmum highly descriptive of
applicant’s restaurant services and restaurant carry-out
services. This is because the Exam ning Attorney has nade
of record a plethora of stories frommajor United States
newspapers where the term*“rodizio” is used to describe a

type of restaurant or a manner of preparing and/or serving
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food. 1In short, the Board finds that the Portuguese word
“rodi zio” has entered the English | anguage and woul d be
understood as nam ng a type of restaurant or nam ng a
manner of preparing and/or serving food.

At the outset, we note that applicant readily
acknowl edges that it is a “Brazilian style steak house” and
that “the neat servers [waiters] conme to the table with
sword |ike skewers and offer custoners a variety of grilled

neats, one after the other.” (Applicant’s brief page 5).
This is precisely the type of restaurant which has

been described in nunmerous United States newspapers. For

exanpl e, an article appearing in the June 2, 2000 edition

of the Pittsburgh Post-Gazette contains the foll ow ng

sentence: “This is the traditional Brazilian rodizio, or a
progression of all-you-can-eat barbequed neats served at
your table.” An article appearing in the April 16, 2000

edition of The New York Tinmes contains the follow ng

sentence: “Mich of the savory odor cones fromthe array of
skewered norsels being prepared for the rodizio, or neat-
centered feast, that is served table-side as it cones off

the grill.” In an article fromthe Houston Chronicle of

March 31, 2000 there is a review of one of applicant’s
Rodizio Gills which contains the foll ow ng sentence: “In

the Brazilian rodizio-style, neats are brought to the table
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and sliced off the skewers by waiters in gaucho folk

costunes.” The January 26, 2000 edition of The Arizona

Republ i c describes a rodizio as “a type of Brazilian
restaurant that features seem ngly endl ess courses of
entertainingly served, all-you-can-eat grilled beef. Over
the past few years, the rodizio concept has taken off al
over Anerica.” The Decenber 8, 2000 edition of The New

York Tinmes contains the follow ng sentence: “If you' re not

hungry, don’t bother with Churrascari Platforma, a
Brazilian rodizio, the all-you-can-eat restaurant.” The

December 3, 2000 edition of The Boston d obe contains the

foll ow ng sentence: “Mdwest Gill is a rodizio, a
Brazilian termfor spit-roasted neat.” Finally, an article
appearing in the Cctober 27, 2000 edition of the Los

Angel es Tinmes states that when one craves neat “nothing

fills the bill like a Brazilian rodizio, where skewer after
skewer of barbequed nmeat is brought to the table and carved
on demand. And it’s all-you-can-eat, one price. Rodizio
is becom ng popular in this country.”

Applicant correctly notes that a few of the stories
made of record by the Exam ning Attorney review applicant’s
Rodi zio Gill, and that when they do, they depict Rodizio
Gill wth initial capital letters. However, this does not

establish that the term“rodizio” is not highly descriptive
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of (if not generic for) a type of restaurant or a manner of
preparing or serving foods. |If applicant’s restaurant was
naned sinply The Gill, we have no doubt that restaurant
reviewers woul d depict applicant’s restaurant as The Gill
with initial capital letters. However, this does not
establish that applicant has proprietary rights in the word
“grill.” As for applicant’s argunent that it was the first
to use the term“rodizio” in the United States and that
t hese nunerous newspaper stories are sinply describing
ot her restaurants which are infringing applicant’s service
mark, two comments are in order. First, the fact that
applicant nmay have been the first to use a descriptive (or
generic) termdoes not give applicant exclusive rights in
that term Second, it should be noted that the stories
made of record by the Exam ning Attorney which nane ot her
restaurants denonstrate that the nanes of these other
restaurants are not the Rodizio Gill, but instead are
nanes such as the Mdwest Gill or the Ipanema Gill. 1In
other words, third parties are not attenpting to use the
word “rodizio” in the manner of a service mark or a trade
name.

Having found that the term“rodizio” is highly
descriptive of applicant’s services, we nowturn to a

consi deration of whether applicant’s show ng of acquired
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di stinctiveness pursuant to Section 2(f) of the Trademark
Act is sufficient. Before doing so, one point should be
clarified. In the final Ofice Action, the Exam ning
Attorney stated that applicant’s mark is highly descriptive
of applicant’s services and that applicant’s show ng of
acquired distinctiveness was insufficient. 1In the first
page of his brief, the Exam ning Attorney states that
applicant’s mark “appears to be the generic nane of the
applicant’s services and is, therefore, incapable of

di stingui shing applicant’s services fromothers.” Because
the final refusal was not based upon a claimthat
applicant’s mark was generic, but rather was based on the
claimthat applicant’s mark was highly descriptive, we wll
treat the refusal as being one that applicant’s mark is

hi ghly descriptive and that applicant’s show ng of acquired
di stinctiveness is inadequate.

In support of its claimthat RODI ZI O GRILL has becone
distinctive of applicant’s restaurant services, applicant
relies upon the fact that (1) it has used the mark for over
five years, that (2) its revenue and advertising dollars
for its various RODI ZI O GRILLS have been extensive; and
that (3) applicant’s RODI ZI O GRILLS have received favorabl e
publicity in various publications where the witers have

depicted RODIZIO GRILL with initial capital letters. To be
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nore precise, applicant has submtted evi dence
denonstrating that it spends nore than $400, 000 annually on
advertising its RODIZIO GRILLS, and that its various
RODI ZI O GRILLS generate well over 13 mllion dollars in
annual revenue. Applicant also notes that the favorable
publicity which it has received including being named Hot

Concept ‘99 by Nation' s Restaurant News and bei ng naned the

Best Place to Eat in Denver by The Washi ngt on Post.

Qur primary reviewi ng Court has made it clear that as
a mark’ s descriptiveness increases, there is a
correspondi ng increase in the amount of evidence applicant
must submt in order to denonstrate that its mark has
become distinctive pursuant to Section 2(f) of the

Trademark Act. Yamaha International Corp. v. Hoshino

Gakki, 840 F.2d 1572, 6 USPQ2d 1001, 1008 (Fed. Cir. 1988).
G ven the fact that the term“rodizio” is at |east
extrenely highly descriptive of applicant’s restaurant
services, we find that applicant’s showi ng of acquired

di stinctiveness, while not uninpressive, is sinply
insufficient to denonstrate that the term “rodi zi 0" has
beconme associ ated exclusively with restaurant services
provi ded by applicant.

Decision: The refusal to register is affirmed.
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