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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

WXT TV, Inc. has requested reconsideration of the

Board’ s April 3, 2001 decision affirmng the Trademark

Exam ning Attorney’s refusal to register NEWS CHANNEL 9 on the

Suppl enent al Regi ster for “tel evision program services.”

Regi stration was refused on the ground that NEWS CHANNEL 9,

when used in connection with the identified services is

generic and, thus, incapable of distinguishing applicant’
tel evision program services fromlike services of others.

Appl i cant mai ntains that

the test for genericness as outlined in H Mrvin Gnn

S

in applying the first prong of
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Corporation v. International Association of Fire Chiefs, Inc.

Board [in holding that NEWs5 CHANNEL 9 is generic]

782 F.2d 987, 990, 228 USPQ 528, 530 (Fed. Gr. 1986), “the

found the genus of services to be ‘tel evision news prograns
accessi ble via channel 9 on one’s local television dial’.”

particul ar, applicant argues as follows:

It is well established that the essence of the
inquiry on the issue of genericness is whether
the termor phrase is the nane of the product
or service itself. 2 J. MCarthy, MCarthy on
Trademar ks and Unfair Conpetition, Section 12:1
at page 12-3 (4th ed. 1998). Here, the nane of
the service is television program services, the
identification of services in the instant
application, which was approved by the
Trademar k Exam ni ng Attorney. Thus,

NewsChannel 9 is not generic because the
service i s not NewsChannel 9 but instead
tel evi si on program servi ces.

Prof essor McCarthy's discussion of Fletcher's
"Deep Bowl Spoon" exanple is especially hel pful
on this issue, id. at page 12-51:

Ant hony Fl etcher has illustrated the
descriptive-generic distinction by the "Deep
Bowl Spoon" exanple. "Deep Bow" is
descriptive of a type of spoon deep in the
bow portion. It is not "generic", since the
i nplemrent is not a "Deep Bowl ," but a "spoon."
"Spoon" is the generic nanme of the eating
tool. But for another article - a deep bow -
its nane is "deep bow." And, to add to his
exanpl e, "Deep Bow " as a tradenmark for canned
soup woul d probably be only suggestive of
gquantity.

Applying this exanple to the situation at hand,
NewsChannel 9 is not generic because the
services are television program services.

incorrectly

In
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Appl icant respectfully disagrees with the
Board's conclusion at the top of page 7 of the
Deci sion that other television stations could
not convey service attributes w thout using the
wor ds News Channel 9. Several alternatives

i mredi ately cone to mnd, such as News At 9,
Channel 9 News, News From 9, News From Channel
9, News By 9, News By Channel 9, to nention a
few Thus, various alternative nanes are
available to others to identify tel evision
progranmm ng services having the referenced
attributes. The existence of such alternatives
shoul d be convincing evidence that News Channel
9 is not generic.

We have carefully considered the points raised by
applicant, but are of the view that our initial decision was
correct.

In our earlier opinion, in reviewng the evidence in the
file, we too cited to Professor McCarthy, who in turn had
cited to Judge Learned Hand, who said that the question of
genericness should be “what does the relevant public think the

termconnotes?” 2 J. McCarthy, MCarthy on Trademarks and

Unfair Conpetition, §12:4 at page 12-9 (4'" ed. 1999). In

answeri ng Judge Learned Hand's query on the facts of this
case, we found that:

...the record supports a finding that television
viewers know quite well — that each | ocal cable
system netropolitan area or other distinct
geogr aphical region has its own “Channel 9,”
and that these channels frequently, and
sonetimes exclusively, feature news prograns...

...The record shows that as nenbers of the

public travel fromone part of the country to
anot her, they would view any pronotion of NEWS

3
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CHANNEL 9 as indicating only the opportunity to

obtain tel evision news prograns on channel 9,

whet her it be through a |ocal television cable

systemor froma |ocal VHF broadcast station

W reject applicant’s position that in cases such as the
present one, the Board nust accept the wording of the recital
of services as the genus. The wording of the recital of
services in a trademark application can certainly be broader
than the genus of applicant’s relevant services, so long as
t he naned genus is accurate and fits within the recited
services. As to applicant’s actual services, applicant admts
that it broadcasts on channel 9 and that sone of its content
is news. The fact that its recital of services enconpasses a
broader range of services than the subset found to be the
appropriate genus does not nean that the purported mark i s not
generic for that subset of services. Oherwi se, we wuld have
the ludicrous result that any applicant alleging that a
generic termis a trademark or service mark could obtain a
registration so long as it crafted an identification of goods
or recital of services broader than the genus identified by
the all eged nark.
In a parallel situation, involving goods rather than

services, the Board expressly faced this very question:

The broad general category of goods invol ved

here is sprinklers for fire protection.

However, a product may be in nore than one
category, and here, applicant’s goods al so fal

4
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within the narrower category of sprinklers for
fire protection of attics. W find that the
term“attic” would be understood by the
relevant public as referring to that category
of goods. Remi ngton Products Inc., v. North
Anerican Philips Corp., 892 F.2d 1576, 13
USPQ2d 1444, 1449 (Fed. Cr. 1990).

In re Central Sprinkler Co., 49 USPQ2d 1194, 1197 (TTAB 1998).

Applicant’s listing of other alternatives that
conpetitors could use (e.g., News At 9, Channel 9 News, News
From 9, News From Channel 9, News By 9, News By Channel 9,
etc.) does not warrant approval of applicant's application, as
a product or service nmay have nore than one generic nane. See

In re Recorded Books Inc., 42 USPQ2d 1275, 1281-82 (TTAB

1997), citing In re Sun G| Conpany, 426 F.2d 401, 165 USPQ

718, 719 (CCPA 1970) (J. Rich, concurring). As Judge Rich
instructed in his concurring opinion, “[a]ll generic names for
a product belong in the public domain.” Id. (enphasis in

original). 2 J. McCarthy, MCarthy on Trademarks and Unfair

Conpetition, §12:10 (4'" ed. 1999).

For the reasons di scussed in our decision as well as
t hose revi ewed above, we adhere to our finding that NEWS

CHANNEL 9 is generic of applicant’s identified services.

Deci sion: The request for reconsideration is denied.
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