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Bef ore Bucher, Holtzman and Rogers, Adm nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

Red Bull GtH seeks registration on the Principal
Regi ster of the mark WINGS (standard character draw ng) for
goods recited in the application, as anended, as “m neral
and aerated waters and ot her non-al coholic beverages;

energy and sports drinks” in International Cass 32.1

! Application Serial No. 75405826 was filed on Decenber 15,
1997 based upon applicant’s allegation of a bona fide intention
to use the mark in commerce. A notice of allowance issued to
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This case is now before the Board on appeal fromthe
final refusal of the Trademark Exami ning Attorney to
regi ster this designation based upon the ground that none
of the specinens submtted by applicant denonstrates use of
the term WINGS as a mark for the applied-for goods.

Applicant and the Trademark Exam ning Attorney have
fully briefed this appeal, but applicant did not request an
oral hearing. W affirmthe refusal to register.

Applicant’s first statenment of use relied upon two
point-of-sale display itens.? One is a sticker (featuring

a cartoon character bull and the phrase NOW AVAILABLE: SUGAR

FREE WINGS) designed for placement on a store w ndow,
refrigerated cool er door or other point of sale display
(below | eft). The second is a stand-al one point of sale
di splay card bearing the phrase RED BULL GIVES YOU WINGS,
intended to hold a single can of Red Bull energy drink
(bel ow center and right, reproduced without and with an

actual can of Red Bull inserted, respectively):

applicant on May 1, 2001. Applicant filed a statenent of use on
Cct ober 27, 2003, foll owed by a second statenent of use on My
4, 2004. Applicant alleges first use anywhere as of January 31,
1987 and use in comrerce with the United States at |east as
early as May 31, 1996.

2 Fil ed on Cctober 27, 2003.
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. RED BHEL hrajuncaa RED Ill.ll..l.
sﬁl{j?:; :‘gﬁhﬁlﬁfﬁiﬁﬁ GIVES YOU WINGS Jaisss GIVES YOU WINGS

RED BULL GIVES YOU WINGS. |
L

Oct. 27, 2003, sticker Oct. 27, 2003, display card without can Oct. 27, 2003, display card with can

INTRODUCING THE NEW 4-PACK.
RFD RUIT GIVFS YOUI WIITINGS.
After the Trademark Exam ni ng Attorney 4 CANS.

8 WIINGS.

refused to accept the original statenent of

use on the ground that the specinens showed

matter, i.e., phrases, that differed from

the single word mark WINGS, applicant STATIC CLING

submtted a different point of sale sticker
(top portion of image) along with a

phot ogr aph showi ng how thi s repl acenent
sticker is displayed on a cool er door

(bottom portion of inage).?3

May 4, 2004, sticker (top),
photo (bottom)

3 Filed on May 4, 2004. This reproduction of the repl acenent
speci nen contains a callout box added by the author of this
decision to show nore clearly the wording printed bel ow the

i mmge of the four-pack of Red Bull beverages on the sticker.
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In support of its position that we should reverse the

refusal of the Trademark Exam ning Attorney to register

this matter absent a substitute specinen in which the word

WINGS al one projects a separate and distinctive conmercia

i npression, applicant nmakes the foll ow ng argunents:

In the instant case, applicant is not attenpting to
amend the drawing, as was true in many of the cases
cited by the Trademark Exam ning Attorney in his brief.
In the English | anguage, WINGS and WIIINGS have the sane
meani ng and comrercial inpression: the “I11” (or triple
letters “i” within WIINGS) will be seen as a

pronunci ation key not unlike a diacritical mark.
Appl i cant’ s having changed the word WINGS i nto WIIINGS
will be interpreted as a “cool” or “catchy” way of

spel ling and pronouncing the word “wings.” There is no
ot her English | anguage word for which the neaning coul d
be m staken, and unlike the rules in sonme other

| anguages, vowel |ength does not change the nmeaning of a
word in the English | anguage.

Its sl ogans are indistinguishable from “NOW AVAILABLE:
SUGAR FREE COKE,” “GENERAL MILLS GIVES YOU CHEERIOS” or
“KELLOGI[G’]S [sic] GIVES YOU SPECIAL K,” et c.
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When each occurrence of the word WINGS or WIIINGS is
viewed in the context of the comercial realities facing
the consuner, it is clear in each of these uses that the
term WINGS is being used as a trademark for the canned
beverages bei ng sol d.

Nothing in U S. trademark |aw requires that a specinen
explain what a particular trademark neans. | ndeed,
appl i cant argues that the “best” trademarks are often

t hose having no nmeaning, no dictionary definition and no
direct reference to the product.

The very lack of a definition of the termleaves only
one | ogical remaining commercial inpression — that the
word WINGS nust be a trademark for this beverage.

By contrast, the Trademark Exam ning Attorney argues

t hat :

The word WIIINGS (with a triple letter “i”) is a
different termentirely, and hence nmust be considered to

be materially different fromthe word WINGS.

In each of the foregoing displays, the word WINGS fails
to make a separate and distinct commercial inpression
apart fromthe other elenments — in this case, apart from
the various multiple-word slogans in which the word

appears.
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Applicant’s anal ogy of its phrase, SUGAR FREE WINGS, to a

suggest ed SUGAR FREE COKE, is inapposite. First, the
Trademar k Exam ning Attorney argues that it is not clear

to himthat use of the term SUGAR FREE COKE woul d, in

fact, support registration of the word COKE al one, as a
trademark. Second, the Trademark Exam ning Attorney
contends that in applicant’s suggested anal ogy, COKE is
a fanous, registered trademark used on the containers of
beverage with which it is associated. By contrast, the
word WINGS is not registered, is not used on the
beverage container, and based on the evidence in this
record, there is anbiguity about what this term even
means in this context.

The expression, RED BULL GIVES YOU WIIINGS, in particular,

cannot support use of WINGS alone as a trademark as it
consists of a unitary slogan ending with a materially-
different term

It is well settled that an applicant may apply to

regi ster any elenent of a conposite mark if that elenent,

as shown in the specinens, presents a separate and distinct

commerci al inpression which indicates the source of

applicant’s goods and di stingui shes applicant’s goods from
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those of others. The relevant rule requires that “the
drawi ng of the mark nust be a substantially exact
representation of the mark as intended to be used on or in
connection with the goods...”* See also In re Chem cal

Dynam cs Inc., 839 F.2d 1569, 5 USPQ 2d 1828 (Fed. Gr.

1988); In re Servel, Inc., 181 F.2d 192, 85 USPQ 257 ( CCPA

1950); Inre Mller Sports Inc., 51 USPQ2d 1059 (TTAB

1999); In re Boyd Coffee Co., 25 USPQd 2052 (TTAB 1993);

In re Raychem Corp., 12 USPQ2d 1399 (TTAB 1989); In r

Speroul eas, 227 USPQ 166 (TTAB 1985); In re San D ego

Nat i onal League Baseball Cub, Inc., 224 USPQ 1067 (TTAB

1983); In re Volante International Hol dings, 196 USPQ 188

(TTAB 1977); In re Library Restaurant, Inc., 194 USPQ 446

(TTAB 1977); In re Semans, 193 USPQ 727 (TTAB 1976); In re

Lear-Seigler, Inc., 190 USPQ 317 (TTAB 1976); In re Mango

Records, 189 USPQ 126 (TTAB 1975); and In re Tekel ec-

Airtronic, 188 USPQ 694 (TTAB 1975); see al so TRADEMARK IANUAL

oF EXAM NI NG PROCEDURE, §§ 807.12(a) and (d) (4'" ed. April

4 “(b) In an application under section 1(b) of the Act, the
drawi ng of the mark nust be a substantially exact
representation of the mark as intended to be used on or in
connection with the goods and/or services specified in the
application, and once an anmendnent to all ege use under
8§2.76 or a statenent of use under 82.88 has been filed, the
drawi ng of the mark nust be a substantially exact
representation of the mark as used on or in connection with
t he goods and/or services.”

37 CF.R Section 2.51(b).



Seri al

No. 75405826

2005), and cases cited therein. |If the instant application
had i ncl uded speci nens showi ng use of the term sought to be
registered as a trademark in connection with the goods set
forth in this application, substitute specinens woul d not
have been required.

In response to the Trademark Exam ning Attorney’s
initial refusal to register based on the specinens
submtted with the statenents of use, applicant has not
attenpted to submt pre-existing speci nens show ng the word
WINGS used al one for the involved goods.® Hence, sone of
applicant’s argunents about the neaning of the word “w ngs”
in this context represent a m sunderstanding of the issue
before us, i.e., whether the drawing is a substantially
exact representation of the mark as used on the specinens.
The question is not whether the mark shown in the draw ng,
if it were standing alone, is capable of denoting
commercial origin. As noted above, if the mark shown in
the draw ng were shown standi ng al one on the speci nens

submtted with the statenents of use, it is unlikely that

° In order to have the statenment of use approved, and in

turn, in order to register this alleged mark as a source

i ndicator for its goods, applicant should have submitted a
properly verified substitute specinen in which the word WINGS

al one projects a separate and distinctive conmercial inpression.
The final refusal of the Trademark Examining Attorney dealt with
applicant’s failure to conply with this requirenent.
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the Trademark Exam ning Attorney woul d have required the
subm ssi on of substitute specinens. Moreover, independent
capability to designate comercial origin is not the issue.
The issue is whether the speci nens show the mark in the
drawing used in a way that it actually functions to
identify applicant’s products. Contrary to applicant’s
argunents, the specinmens in this case do not present the
word WINGS in such a way that it creates a separate,

di stinct commercial inpression apart fromthat created by
t he various sl ogans.

We do agree with applicant that given the issues
involved in this appeal, the question of materi al
alteration is not before us. Specifically, in response to
the Trademark Examining Attorney’s refusals to register
based upon the speci nens submtted with the statenents of
use, applicant has not attenpted to amend the drawing to
depi ct any of the several slogans. Hence, we do not need
to resolve the question of material alteration — that is,
whet her anendnent of the drawing to show one of the slogans
seen in these point-of-sale displays would constitute a
significant change fromthe applied for mark

On the other hand, we agree with the Trademark

Exam ning Attorney that based upon applicant’s various
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speci nens of record, the alleged trademark WINGS shown on
the drawi ng page is not a substantially exact
representation of any source-indicating matter |ocated on
the original specinens or on the substitute specinens.
Applicant’s argunents in support of registration do not
persuade us to reach a different result.

As to the question of whether use of a m sspelled

version of the word WINGS (e.g., WIIINGS, having a

triple letter “i”) will support registration of WINGS
al one, we agree with the Trademark Exam ni ng Attorney
that it will not.

First, we find it difficult to reconcile
applicant’s contention that the m sspelling of WIINGS
is a “cool” or “catchy” formof the normal spelling of
the word “wings” with its argunent that both forns of
the word (WINGS and WIIINGS) convey the sane
comercial inpression. The m sspelled word cannot be
so different as to be cool and catchy and, at the sane
time, not appreciably different fromthe correct
spelling of the word.

Second, we find that allow ng applicant to secure a
regi stration based upon this msspelling is not unlike

cases in which this Board has rejected registration of
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“phantom marks.” See In re International Flavors &

Fragrances Inc., 183 F.3d 1361, 51 USPQ2d 1513 (Fed. Gr

1999); G neplex Gdeon Corp. v. Fred Wehrenberg Crcuit of

Theatres Inc., 56 USPQ2d 1538 (TTAB 2000); Cf. In re Upper

Deck Co., 59 USPQ2d 1688 (TTAB 2001). In such cases, an

applicant seeks to register a single termwhile claimng
the right to use the termin a variety of forns. 1In the
i nstant case, one mght anticipate a | ogical extension of

applicant’s general argunent for a |egal equival ence
herein, that WINGS actually provides protection for a
variety of other forms, such as WINGGGS, WIIIIINGS, WYNGS
WYYNGS, etc.

Even i f WINGS and WIIINGS were consi dered equival ent,
the term al ways appears in slogans such as @ “NOW
AVAILABLE: SUGAR FREE WINGS, ” @ *“RED BULL GIVES YOU WIIINGS, ”
and ©® “4 CANS. 8 WIIINGS. INTRODUCING THE NEW 4-PACK. RED BULL
GIVES YOU WIIINGS.” None of the above sl ogans has the sane

vi sual or connotative inpression as the word WINGS al one.
There is absolutely no evidence whatsoever in this record
t hat prospective purchasers would read these sentences or
sl ogans and arrive at the conclusion that applicant’s

applied-for termis a trademark for beverages.
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The letters conprising the term WINGS (or

WIIINGS) are always the sane size, color and degree of
bol dness as the lettering of the surroundi ng words.

Yet, in an earlier Board case, where the applied-for
term (CONFIDENCE) was actually presented in | arger
size lettering and in a different color than the rest
of the phrase (CONFIDENCE TO ENJOY A NORMAL AND ACTIVE
LIFE.), the Board nonethel ess found that the
plaintiff’s use of the word CONFIDENCE on its

brochures woul d be perceived as an “integral and

natural” part of the |arger

phrase — not as a separate nark. Conﬁdence

| pco Corp. v. Blessings Corp., IDE?I Gyﬂ HD?‘??IEI
and active life.

According to applicant, the word “wings” wll

5 USPQRd 1974 (TTAB 1988).

junp out of these slogans and hence, be perceived as a
trademar k by prospective custoners. Applicant reasons
that faced with these specinens, custoners |ogically
will believe either that “Red Bull is now distributing
physi cal w ngs of sone sort (say, bird, insect or
airplane), or the consunmer can conclude that WINGS
nmust be a trademark for a drink fromRed Bull ..

Nobody woul d realistically think that Red Bull is
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selling actual ‘“wings’.” Applicant’s appeal brief,
p. 3.

However, while applicant limts the possible
meani ngs custoners may read into its “Wngs”
pronotional sl ogans, and concludes that “Wngs” w ||
junp out of these nulti-word phrases as a trademark,
our review of applicant’s goods and point-of-sale
di spl ays suggest there is at |east one other plausible
meani ng that m ght well occur to prospective
purchasers of this beverage. For exanple, applicant’s
use of the expression “Red Bull gives you w ngs” m ght
well be seen as referring to the inpact of consum ng
the energy drink, rather than as a trademark for the

drink itself.S®

6 One of the specinens of record, supra, is a stand-al one
di splay having a pair of bird-like wings attached to either side
of a Red Bull beverage can. Mreover, the point-of-sale cooler
di spl ay sign/decal submtted as a substitute speci nen contains
wording directly bel ow the photo, suggesting precisely how the
mer chant shoul d place this cool er display decal “on the cooler
door to communi cate the functionality of Red Bull ..” (enphasis
suppl i ed).
Interpreting this phrase as a reference to the inpact of
consum ng the energy drink is entirely consistent with
applicant’s nmarketing of this “energy drink” as seen in these
speci nens of record. In this context, we take judicial notice
of the dictionary definition of the intransitive verb, “w ngs,”
as neaning “to fly” [ THE AVERI CAN HERI TAGE Di CTI ONARY OF THE ENGLI SH
LANGUAGE, (1975), p. 1468]. Hence, the expression “Red Bul
gi ves you wi ngs” suggests the touted “functionality of RED BULL,”
nanely, an inproved ability to concentrate, increased al ertness,
better reaction times, greater stanina, etc.
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Applicant also argues that “Wngs” is a nore arbitrary
termthan other wording it uses in its slogans or phrases,
and thus is nore likely to be perceived as source

indicating. In the case of In re Jane P. Semans, 193 USPQ

727 (TTAB 1976), the Board rejected that applicant’s
contention that the word “Krazy” was registrable apart from
t he conposite phrase “Krazy M xed-Up,” because of the
descriptive nature of the term*®“M xed-Up” for food
seasonings. The Board affirmed the refusal to register the
word KRAZY al one, pointing out that “...‘KRAZY MIXED-UP' is
a unitary phrase, of which ‘KRAZY' is an integral part ..
and further noting that “there is nothing in the record to

suggest that customers and prospective purchasers of
applicant’s goods separate the phrase into conponent parts
and utilize 'KRAZY' alone to call for and refer to the
goods.”

Simlarly, in the case now before the Board, there is
nothing in the instant record to suggest that those seeking
applicant’s goods woul d separate the word “Wngs” fromthe
sl ogans invol ved herein, and use that single word to cal
for applicant’s goods. Although undoubtedly applicant
believes this word to be its trademark for energy drinks,

we find that the word “Wngs” is so nerged with the rest of
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the words in the various phrases on the speci nens of record
that this word al one cannot be regarded as a separable

el enent. The word, as used on the specinens, does not
create a separate and distinct comrercial inpression, and
hence does not function in and of itself as a mark for the
identified goods. As such, the drawi ng represents a
mutilation of the various slogans that the specinens show

bei ng used on applicant’s point of sale displays.

Deci sion: Because applicant did not conply with the
requi renent of the Trademark Exam ning Attorney to submt a
speci nen show ng use of the mark in connection with the
identified goods, we affirmthe refusal to allow the mark

for registration.



