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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Pyro- Spectacul ars, Inc. has filed an application to
regi ster the mark "SKY CONCERT" for "entertai nment services,
nanmely, production of events and shows featuring pyrotechnics

synchroni zed with nusic."?!

! Ser. No. 75/405,999, filed on Decenber 16, 1997, which alleges dates
of first use anywhere and in comerce of 1975.



Ser. No. 75/405, 999

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U.S.C. 81052(d), on the ground
that applicant's mark, when applied to its services, so
resenbles the mark "CONCERT IN THE SKY," which is registered for
“entertai nment services in the nature of a nusical fireworks

show, "?

as to be likely to cause confusion, mstake or deception.

Applicant has appealed. Briefs have been filed, but
an oral hearing was not held.® W affirmthe refusal to
register.

The determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
i kelihood of confusion. Inre E |. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as
indicated in Federated Foods, Inc. v. Fort Howard Paper Co., 544
F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of

confusion analysis, two key considerations are the simlarity of

t he goods and/or services and the similarity of the marks.*

2 Reg. No. 1,348,659, issued on July 9, 1985, which sets forth dates of
first use anywhere and in commerce of July 4, 1976; affidavit 88
accepted. The word "CONCERT" is disclained.

® Al'though applicant subnitted a request for an oral hearing, it
subsequently w t hdrew such request.

* The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cunul ative effect of differences in the
essential characteristics of the goods [and/or services] and
differences in the marks."
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Here, inasmuch as applicant's services are in essence identi cal
and otherwise closely related to registrant's services® since
both involve the presentation of firewrks shows with
synchroni zed nusic,® the principal focus of our inquiry is on the
simlarities and dissimlarities in the marks at issue when
considered in their entireties. Mreover, as pointed out in
Century 21 Real Estate Corp. v. Century Life of Anmerica, 970
F.2d 874, 23 USPQ2d 1698, 1700 (Fed. Cir. 1992), cert. denied,
506 U.S. 1034 (1994), "[w hen marks woul d appear on virtually
i denti cal goods or services, the degree of simlarity [of the
mar ks] necessary to support a conclusion of |ikely confusion
declines.”

Applicant, in this regard, asserts that "[t]he nere
fact that both marks contain the words 'sky' and 'concert’' does
not in and of itself establish that there is a |ikelihood of

confusion," given that the nmarks are not identical.’ The

> Applicant, we note, does not argue to the contrary in its brief.

® W judicially notice, as requested by the Examning Attorney in his
brief, that Merriam Wbster's Collegiate Dictionary (10th ed.) at 953
defines "pyrotechnics” in relevant part as "a display of fireworks"
and that Webster's Il New Riverside Dictionary at 959 |ikewi se lists
such termas neaning "[a] fireworks display.”" It is settled that the
Board may properly take judicial notice of dictionary definitions.
See, e.g., Hancock v. Anmerican Steel & Wre Co. of New Jersey, 203
F.2d 737, 97 USPQ 330, 332 (CCPA 1953) and University of Notre Dane du
Lac v. J. C. CGournet Food Inports Co., Inc., 213 USPQ 594, 596 (TTAB
1982), aff’'d, 703 F.2d 1372, 217 USPQ 505 (Fed. Cir. 1983).

" Wil e applicant also contends that its rights inits mark are
superior to registrant's rights in the cited mark because applicant's
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Exam ni ng Attorney, on the other hand, nmintains that when the
mar ks " SKY CONCERT" and "CONCERT IN THE SKY" are considered in
their entireties, confusion is |ikely because:

Bot h marks share the sane overal
meani ng and commerci al i npression when used
in connection with the [respective]
services. The applicant's mark focuses
consuners' attention on a nusical
per formance, a CONCERT, occurring in
conjunction with pyrotechnics in the SKY.
The registrant's mark al so centers
consuners' attention on a nusica
performance, a CONCERT, occurring in harnony
with fireworks IN THE SKY. Thus, consuners
are likely to retain the sanme general
commerci al inpression of the applicant's
mark as they do the registered mark, nanely
t hat sonme type of nusical performance occurs
with fireworks in the sky. Consequently,
the marks share the sane overall conmerci al
i npressi on.

As a general proposition, where the primary difference
between marks is the transposition of the el enents which conpose
t he marks and such transposition does not change the overal
comerci al inpression engendered thereby, confusion has been
found to be likely. See, e.g., Inre Wne Society of Anerica
Inc., 12 USPQRd 1139, 1142 (TTAB 1989) [mark "W NE SOCI ETY OF

AMERI CA" and design for wi ne club nmenbership services including

clainmed dates of first use precede those stated in the cited
registration, it is pointed out that Section 2(d) of the Trademark Act
precludes registration of "a mark which so resenbles a mark registered
in the Patent and Trademark Office ... as to be likely ... to cause
confusion ...." Thus, even if applicant actually is the prior user,
such fact is irrelevant and inmaterial to the question of the
registrability of applicant's mark.
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the supplying of printed materials, selling of wines to menbers,
conducting wi ne tasting sessions and recomendi ng specific
restaurants offering wines sold by the applicant held likely to
be confused with mark "AVERI CAN W NE SOCI ETY 1967" and desi gn
for a newsletter, bulletin and journal of interest to nenbers of
the registrant]; In re Nationw de Industries Inc., 6 USPQRd
1882, 1884 (TTAB 1988) [mark "RUST BUSTER' for rust-penetrating
spray lubricant found likely to be confused with mark "BUST
RUST" for penetrating oil]; and In re General Tire & Rubber Co.,
213 USPQ 870, 871 (TTAB 1982) [rmark "SPRI NT STEEL RADI AL" for
tires held likely to be confused with mark "RADH AL SPRI NT" for
tires]. W agree with the Exanmining Attorney that the sanme is
true in this case. Applicant's mark "SKY CONCERT" differs from
registrant's mark "CONCERT IN THE SKY" in the transposition of
the terms "SKY" and "CONCERT" and in the addition of the words
"IN THE." Such differences, however, fail to result in a
distinctly different overall commrercial inpression; instead, the
respective marks in essence share the sane basic connotation and
project an identical commercial inpression. Their

cont enpor aneous use in connection with essentially the sane
entertai nment services, consisting of the presentation of
fireworks displays or pyrotechnics shows choreographed to nusic,

is therefore likely to cause confusion.
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Applicant, notably w thout any supporting evidence,
nonet hel ess further argues that "the marks have co-existed for
approximately twenty-five (25) years in a relatively snal
mar ket (pyrotechnics) w thout Applicant becom ng aware of any
i nstances of actual confusion.”™ |In particular, applicant
insists that "the differences in the marks, the conditions of
purchase, and the sophistication of the consuners has precluded
actual confusion fromoccurring during this tine." According to
applicant:

The nature of Applicant's and
Regi strant's services requires themto be
negotiated for well in advance of the event.
In addition, the significant cost of the
services generally requires a detail ed
contract due to issues of cost and
i nsurance. Accordingly, Applicant submts
that Applicant's and Registrant's services
are generally purchased only after a careful
negoti ati on and revi ew has been conpl et ed.
As such, custoners and potential custoners
of Applicant's and Registrant's services
will be well aware of the actual source of
t hose services. This condition on the
purchase of the services reduces a
i kel i hood of confusion.

As the Exam ning Attorney correctly points out, the
test under Section 2(d) of the statute is whether there is a
i kelihood of confusion. It is not necessary, therefore, to
show actual confusion. See, e.g., Wiss Associates Inc. v. HRL
Associ ates Inc., 902 F.2d 1546, 14 USPQ2d 1840, 1842-43 (Fed.

Cr. 1990). Moreover, in the present case, there sinply is no
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affidavit or other supporting evidence as to the extent to which
the respective marks, as clained by applicant, have co-existed
in the marketplace for nusical firewrks shows. For the absence
of any incidents of actual confusion to be probative that there
is no real likelihood of confusion between the respective marks,
evi dence denonstrating appreci able and continuous use of such
marks for a significant period of tinme in the sanme markets is
necessary. Absent such proof, the nere assertion of a |ack of
any reported instances of actual confusion is not a neani ngful
factor in this appeal. See, e.g., Gllette Canada Inc. v. Ranir
Corp., 23 USPQd 1768, 1774 (TTAB 1992).

Lastly, as to applicant's contention that confusion is
unl i kel y because the conditions of purchase of the respective
services are such that, due to the expensive nature thereof and
i nsurance consi derations, buyers contract for the services only
after a period of careful negotiation and review, suffice it to
say that, even as to the relatively few custoners who actually
make arrangenents for the presentation of nusical fireworks
shows or pyrotechnics events, the fact that those purchasers may
i ndeed be know edgeabl e or sophisticated in a particular field
and exercise a degree of care in their purchasing decisions
"does not necessarily preclude their m staking one trademark for
anot her" or that they otherwise are entirely i mune from

confusion as to source or sponsorship. Wncharger Corp. v.
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Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA 1962). See
also In re Deconbe, 9 USPQ2d 1812, 1814-15 (TTAB 1988); and In
re Pellerin MInor Corp., 221 USPQ 558, 560 (TTAB 1983). To the
far larger group of consumers for such entertainnent services,
nanmel y, the general public who enjoys the presentation of
fireworks displays, including pyrotechnics shows which are
synchroni zed to nusic, such persons would not be expected to
exerci se anything other than ordinary care in their selection of
such events to attend.

We accordi ngly conclude that consunmers and potenti al
custoners, who are famliar or acquainted with registrant's
"CONCERT IN THE SKY" mark for its "entertai nment services in the
nature of a nusical fireworks show," would be likely to believe,
upon encountering applicant's substantially identical "SKY
CONCERT" mark for its "entertai nnent services, nanely,
producti on of events and shows featuring pyrotechnics
synchroni zed with nusic," that such identical and otherw se
closely related services emanate from or are sponsored by or
associated with, the sane source.

Deci sion: The refusal under Section 2(d) is affirned.



