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Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:
Applicant has filed an application to register on the

Principal Register the mark FRU TY BLASTS for *“breakfast

cereal .”?

1 Application Serial No. 75/423,447, filed January 23, 1998. The
application is based on applicant’s assertion of a bona fide
intention to use the mark in comrerce. Applicant disclained the
word “fruity.”
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The Exam ning Attorney has finally refused
regi stration under Section 2(d) of the Trademark Act, 15
U S.C. 81052(d), on the ground that applicant’s mark, when
applied to its goods, so resenbles the regi stered marks,
COCOA BLASTS? and COOKI E BLAST, ® both for “breakfast
cereal,” as to be likely to cause confusion, m stake or
decepti on.

Appl i cant appeal ed, and briefs have been filed.
Applicant requested and later withdrew its request for an
oral hearing.

It is obvious that the identified goods are identical,
as are the channels of trade and the purchasers. “Wen
mar ks woul d appear on virtually identical goods or
services, the degree of simlarity necessary to support a
conclusion of |ikely confusion declines.” Century 21 Real
Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23
UsP2d 1698, 1700 (Fed. Cir. 1992). Moreover, these are

i nexpensi ve, inmpulse purchases nade by the general public.

2 Registration No. 1,781,628, issued July 13, 1993, to Stokely-
Van Canp, Inc., and was |ater assigned to The Quaker Gats Conpany
in Septenber 1996 (Reel 1505 Franme 0259); Section 8 affidavit
accepted, Section 15 affidavit acknow edged, renewed. The word
“cocoa” is disclained.

3 Regi stration No. 2,093,615, issued Septenber 2, 1997 to The
Quaker OCats Conmpany. See Section 8(c)(1l) of the Trademark Act,
15 U.S.C. 81058(c)(1). The word “cookie” is disclained.
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Looking then to the marks, when conparing applicant’s
mark to each of the two cited marks, in their entireties,
we find that applicant’s mark FRU TY BLASTS is simlar to
each of the cited registered marks, COCOA BLASTS and COXI E
BLAST.

The marks share the word BLAST or BLASTS, and al
begin with a word relating to a flavor used in the
breakfast cereal -- “fruity,” “cocoa” and “cookie,”
respectively. That applicant’s mark and one of the
regi stered marks include “BLASTS” in plural form and the
second cited registered mark includes “BLAST” in singular
form is not significant in terns of the |ikelihood of
confusion of purchasers. See In re Pix of America, Inc.,
225 USPQ 691 (TTAB 1985). (Likew se, whether view ng the
terms “blast”/”blasts” as either a noun or a verb is not a
significant source-indicating difference.) Further, while
the first word in each of the marks is clearly a different
word, each one nanes a flavor of breakfast cereal

These minor differences do not obviate the |ikelihood
of confusion in the mnds of purchasers because they are
unlikely to renenber the specific differences between the
mar ks due to the recollection of the average purchaser, who
normal Iy retains a general, rather than a specific,

i npression of the many trademarks encountered. That is,
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the purchaser’s fallibility of menory over a period of tine
must be kept in mnd. See G andpa Pidgeon’s of M ssouri
Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573 ( CCPA
1973); and Spoons Restaurants Inc. v. Mrrison Inc., 23
USPQ2d 1735 (TTAB 1991), aff’d unpub’d (Fed. Cr., June 5,
1992) .

Further, even if purchasers noticed and recalled the
specific differences in the marks, purchasers famliar with
registrant’s cereal sold under the regi stered nmarks COCOA
BLASTS and COOKI E BLAST, upon seeing applicant’s mark
FRUI TY BLASTS on identical goods, would assune that
applicant’s goods cone fromthe sane source as registrant’s
goods, and nerely refer to a new flavor thereof.

The Exam ning Attorney submtted several third-party
regi strations to support her contention that “it is comon
in the breakfast cereal industry to have both a FRU TY and
COCQA [and other] flavored version[s] of a particular
cereal. The makers of the cereal often use these terns in
their marks by adding the term FRU TY, COCOA and ot her
flavor indications to the main mark. ...Thus, a consuner
wi |l conclude that applicant’s FRU TY BLASTS cereal is the
fruit flavored version of registrant’s COCOA and COXKI E
“BLAST” cereals.” (Septenber 23, 2002 deni al of

applicant’s request for reconsideration, unnunbered pp. 2-
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3.)* Exanples include the followi ng: FRU TY SPECKLES and
COCOA SPECKLES, both for breakfast cereal, and both issued
to Weet abi x Conmpany, Inc. (Registration Nos. 2,494,840 and
2,494,844); FRU TY MARSHVALLOW KRI SPI ES, COCOA KRI SPI ES

FROSTED KRI SPI ES, MARSHVALLOW KRI SPI ES and KRI SPI ES, al |

“ Applicant requested in its brief (pp. 19-20) and its reply
brief (pp. 6-8) that the Board strike the Exam ning Attorney’s
evi dence regarding the practice of the breakfast cereal industry.
Specifically, applicant contends that this material was offered
“post-appeal ”; that it is prejudicial to applicant because it is
now unabl e to offer opposing evidence; and that the Exam ning
Attorney’'s offer of this argunment and evidence is outside the
scope of the issue argued in applicant’s request for

reconsi deration as explained in TMEP §1504. 05 and TBMP §1207. 02.

Under Trademark Rule 2.142(d) the record mnmust be conplete prior
to the filing of an appeal. |If applicant files a request for
reconsi deration under Trademark Rule 2.64(b) and the case is with
the TTAB, the case will be remanded to the Exam ning Attorney for
further consideration and at this point the Exam ning Attorney is
free to include additional evidence in support of his/her
position, if the refusal is maintained. See TMEP 8715.03(a) (3d
ed. 2002). The prosecution ends at this point, however, and
applicant is allowed no further opportunity to introduce new
evi dence, absent a request for renmand under Trademark Rul e
2.142(d). The appeal goes forward on the evidence of record; and
nei t her applicant nor the Exam ning Attorney may introduce new
evidence in connection with the briefs.

In this case applicant filed a request for reconsideration
along with its notice of appeal, and thus, the application was
still in the pre-appeal stage and the Board automatically sent
the application to the Exami ning Attorney w thout a requirenent
for applicant to make a showi ng of cause to do so. Once the file
is returned to the Exam ning Attorney because applicant filed a
request for consideration, the Exam ning Attorney may introduce
addi ti onal evidence directed to the issue(s) for which
reconsi deration is sought. See TBWMP 81204 (2d ed. June 2003).
Applicant’s reading of the “issue” in the case is too narrow as
the issue herein is likelihood of confusion under Section 2(d) of
the Trademark Act. Applicant was free to request a remand if it
needed to further address this issue. It did not do so.

Applicant’s request that the Board strike the evidence
submtted by the Exami ning Attorney with her denial of
applicant’s request for reconsideration is denied.
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for breakfast cereal, and all issued to Kell ogg Conpany
(Regi stration Nos. 1,640,680, 744,938, 1,318,448, 1,270, 148
and 1,535,620); FRU TY WH RLS and APPLE WHI RLS, both for
breakfast cereal, and both issued to Glster-Mary Lee
Corporation (Registration Nos. 1,403,355 and 2, 273, 760) ;
and FRU T DOTS, COCQA DOTS and PEANUT BUTTER DOTS, all for
breakfast cereal, and all issued to Wetabix Conpany, Inc.
(Regi stration Nos. 1,550,379, 1,653,338 and 2,507, 516).

The minor differences in the marks do not offer
sufficient differences to create separate and distinct
comercial inpressions. See In re Dixie Restaurants Inc.,
105 F. 3d 1405, 41 UsPd 1531 (Fed. Gr. 1997). W find
that these marks, considered in their entireties, are
simlar in sound, appearance, connotation and comerci al
I npr essi on.

Applicant strongly urges that there are about 20
third-party applications and about 30 third-party
regi strations of marks which include the word “* BLAST in
connection with cereal and/or related food products”

(brief, p. 6) which “should lead to the inescapable
conclusion that the term‘BLAST is sufficiently diluted,

or otherw se suggestive of sone characteristic of the foods
and beverages for which the termis used as a trademark, to

permt registration of nore than one mark by nore than one
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party for identical, simlar, or related products, so |ong
as the marks are sufficiently distinguishable in toto”
(brief, p. 10); that the cited regi stered nmarks shoul d be
accorded a narrow scope of protection; and that these
third-party registrations show there is a well-established
USPTO practice for these types of goods (brief, p. 11).
Applicant’s subm ssion of photocopies of third-party
records fromthe USPTO s Trademark El ectronic Search System
(TESS) includes references to pending applications,
cancel l ed and expired registrations. The third-party
applications are evidence of nothing except that each was
filed on a particular date. Assum ng arguendo the
establishment, as applicant argues, that all the goods in
these third-party registrations are rel ated, nonethel ess
this evidence does not conpel a different result herein.
Most of the marks in the third-party registrations create a
different commercial inpression fromthat of applicant’s
mark and the two cited registered marks. See, for exanple,
BAZOOKA BLASTS for chewi ng gum (Regi stration No.
2,166, 452); TRI PLE BLAST for hard candy with chewi ng gum
centers (Registration No. 1,886,678); Q& CHEESE BLAST and
desi gn for snack foods, nanely, cheese-flavored puffed corn
snacks (Registration No. 2,055,861); THE TASTE | S A BLAST

for cereal -based snack foods (Registration No. 1,783,559);
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ARTI C BLAST for frozen soft drink beverages (Registration
No. 2,076,635); BLISS BLAST (in stylized lettering) for
m | k shake conprising mlk, flavoring syrups and ice m |k
for consunption on or off the prem ses (Registration No.
1,516,566); SONI C BLAST for candied ice mlk confections
for consunption on or off the prem ses (Registration No.
1, 453, 414); POTATO BLAST for spices for use on potatoes and
ot her foods (Registration No. 1,896,383); and MASTER
BLASTER for coffee (Registration No. 2,130,597).

We acknow edge that there are a fewthird-party
regi strations which are closer in relation to the marks
and/ or the goods involved in the application now before us.?®
However, as stated in the TMEP §1207.01(d)(iii) (3d ed.
2002) (Revision 1, June 2002): *“Cenerally, the existence of
third-party registrations cannot justify the registration
of another mark that is so simlar to a previously
registered mark as to create a |ikelihood of confusion, or

to cause m stake, or to deceive.”

® See, for exanpl e, MARSHVALLOW BLASTED f or breakfast cereals
(Registration No. 2,400,535); and WLD TROPI CAL BLAST for toaster
pastries and cereal based snhack foods (Registration No.
2,237,818) (The latter registration had been referenced by the
Examining Attorney in the first Ofice action as a then prior
pendi ng application which may be cited against applicant if it
issued as a registration. At the tinme the prior application for
the mark W LD TROPI CAL BLAST i ncl uded “breakfast cereals” in the
identification of goods. Although the Exam ning Attorney did
cite it against applicant herein, she later w thdrew her refusal
on the basis of Registration No. 2,237,818.).
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To the extent that applicant is arguing the du Pont
factor of “the nunber and nature of simlar marks in use on

simlar goods,” that factor is irrelevant in this case
because there is no evidence of any uses of other “BLAST”
mar ks. See Octocom Systens Inc. v. Houston Conputer
Services, Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed. Cr
1990) .

To the extent applicant is arguing that the registered
mar ks, COCOA BLASTS and COOKI E BLAST, are diluted in the
mar ket pl ace due to third-party uses of simlar marks, again
there is no evidence regarding use in the marketplace. In
fact, it is well settled with regard to the weight given to
third-party registrations, that these registrations are not
evi dence of use in the nmarketplace or that the public is
famliar with them Thus, we cannot assune that the public
wi |l (presumably) cone to distinguish between them As the
Court of Appeals for the Federal Circuit stated in the case
of A de Tyne Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22
UsP@d 1542, 1545 (Fed. Cir. 1992):

Under Du Pont, “[t]he nunber and
nature of simlar marks in use on
simlar goods” is a factor that nust
be considered in determning

| i kel i hood of confusion. 476 F.2d at
1361, 177 USPQ at 567 (factor 6).
Much of the undi sputed record

evidence relates to third party
regi strations, which admttedly are
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given little weight but which
nevert hel ess are rel evant when
eval uating likelihood of confusion.
As to strength of a mark, however,
regi stration evidence nay not be
given any weight. AMF Inc. v.
American Leisure Prods., Inc., 474
F.2d 1403, 1406, 177 USPQ 268, 269
(CCPA 1973) (“The existence of [third
party] registrations is not evidence
of what happens in the nmarket place
or that custoners are famliar with
them ...”) (ltalics enphasis in
original.)

See al so, Helene Curtis Industries Inc. v. Suave Shoe

Corp., 13 USPQ2d 1618 (TTAB 1989).

To the extent applicant is arguing that these third-
party registrations establish that the terns “BLAST” and
“BLASTS” have a neaning in the industry, applicant has not
set forth what it believes that conmon neaning m ght be in
relation to food products, and, in particul ar, breakfast
cer eal

The USPTO strives for consistency of exam nation, but
as often noted by the Board, each case nust decided on its
own nerits. W are not privy to the records of the third-
party registration files, and noreover, the determ nation
of registrability of those particular marks by trademark
Exam ni ng Attorneys cannot control the nmerits in the case

now before us. See In re Nett Designs Inc., 236 F.3d 1339,

57 USP2d 1564, 1566 (Fed. Cr. 2001). See also, In re

10
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Kent - Ganebore Corp., 59 USPQ2d 1373 (TTAB 2001); and In re
W son, 57 USPQ2d 1863 (TTAB 2001).

Whil e we have no doubt in this case, if there were any
doubt on the question of |ikelihood of confusion, it nust
be resol ved agai nst the newconer as the newconer has the
opportunity of avoiding confusion, and is obligated to do
so. See TBC Corp. v. Holsa Inc., 126 F.3d 1470, 44 USPQRd
1315 (Fed. GCr. 1997); and In re Hyper Shoppes (GChio) Inc.
837 F.2d 840, 6 USPQ2d 1025 (Fed. Cir. 1988).

Decision: The refusal to register under Section 2(d)
of the Trademark Act is affirned as to both cited

regi strations.
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