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UNI TED STATES PATENT AND TRADEMARK OFFI CE
Trademark Trial and Appeal Board
In re Theodore R Box
Serial No. 75/455, 906
Kenneth F. Florek of Hedman, G bson & Costigan, P.C. for
Theodore R Box
John Tingley, Trademark Exam ning Attorney, Law O fice 102
(Thomas Shaw, Managi ng Attor ney)
Bef ore Seeherman, Bottorff and Rogers, Adm nistrative

Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

Theodore R Box has appealed fromthe final refusal of
the Trademark Exami ning Attorney to register SONI C
MEDI CINE, with the word SONI C di sclai ned, as a trademark
for “nusical sound recordings.”IEI Regi strati on has been
refused pursuant to Section 2(d) of the Trademark Act, 15

U S.C 1052(d), on the ground that applicant’s mark so

! Application Serial No. 75/455,906, filed March 24, 1998,
asserting a bona fide intention to use the mark in comerce.



Ser. No. 75/455,906

resenbl es the mark MEDI CI NE, previously registered for
“entertai nnent services, nanely, live nusical perfornances
by a nusi cal group,”E]as to be likely to cause confusion or
m stake or to deceive.

Appl i cant and the Exam ning Attorney have filed
briefs; an oral hearing was not requested.

Qur determ nation of |ikelihood of confusion is based
on an analysis of all of the probative facts in evidence
that are relevant to the factors set forthinlInre EI.
Pont de Nenmours and Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
1973). W have limted our discussion, however, to those
factors focused on by applicant and the Exam ning Attorney.

Turning first to the marks, applicant’s mark is SONI C
MEDI CI NE and the registered mark is MEDI CINE. Al though
applicant asserts that the additional word SONIC in his
mar k di stinguishes it from MEDI Cl NE per se, we find that
both marks convey very simlar comercial inpressions. In
t he sane manner in which SONI C MEDI Cl NE suggests the
soothing or healing effects of sound, the word MEDI Cl NE,
when applied to nusical perfornmances, connotes the healing
effects of the performances. The descriptive (and
di scl ai med) word SONI C does not change the basic appearance

or pronunciation of the word MEDI CI NE which it nodifies.

2 Regi stration No. 1,892,754, issued May 2, 1995.
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It is well settled that when a newconer has appropri at ed
the entire mark of a registrant, and has added to it a non-
distinctive term the marks are generally considered to be
confusingly simlar. 1In re Denisi, 225 USPQ 624 (TTAB
1985) .

Turning to the goods and services, there is an obvious
rel ati onshi p between mnusi cal sound recordings and |ive
nmusi cal performances by a nusical group in that nusical
groups often record their performances and sell them
t hrough the nmedi um of sound recordings. In addition, the
cl ass of purchasers is the same. Consuners who attend live
nmusi cal performances by groups al so purchase audio
cassettes and conpact discs, i.e., nusical sound
recordi ngs, featuring those groups.

Mor eover, applicant acknow edges that nusical groups
may al so produce nusi cal sound recordings on their own
record | abels. W note applicant’s assertion that in such
ci rcunst ances the nusical groups use a different mark for
their performance services and for their record | abels.
However, as the Exam ning Attorney has pointed out, the
consuners who attend nusical performances and purchase
sound recordi ngs are the general public, and they include
bot h sophi sticated and unsophi sticated purchasers. The

unsophi sti cated purchasers, many of whom rmay be teenagers,
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are not likely to be aware of the practices of the
recording industry, and specifically the practice that
groups use different marks for their live entertainnent
services and their sound recordings.

It nust be renenbered that the registrant’s mark,
MEDICINE, is an arbitrary mark for nusical performances,
and nust therefore be accorded a broad scope of protection.
There is no evidence of third parties’ having used or
regi stered any marks which contain this term or any term
simlar to it. Thus, the uniqueness of registrant’s mark
wei ghs strongly in registrant’s favor.

Consuners who are famliar with the |ive nusica
performances rendered under the arbitrary mark MED Cl NE and
who encounter the very simlar mark SONIC MEDI CI NE on a
record | abel are likely to be confused into believing that
t he goods and services are associated with or enmanate from
t he nusical group, or vice versa, that the record | abel is
t he sponsor of the nusical performances.

Mor eover, those consuners who are sophisticated enough
about the recording industry to know that nusical groups
use different marks for their performance services and
their record | abels may well believe that the registrant
herein has adopted SONIC MEDICINE for its record | abel

because it is a variant of its performance mark MEDI Cl NE
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Appl i cant argues that his goods are sold in different
channel s of trade fromlive nusical performances. Even if
we assune that to be the case, the classes of consuners for
both the goods and services are the sane. |f anything, the
| i keli hood of confusion is heightened by the different
venues in which the goods and services are offered, since
consuners will not have the opportunity to nake side-by-
si de conpari sons between the marks. Thus, because of the
fallibility of nmenory, consuners may well not even note the
slight differences between applicant’s mark SONI C MEDI Cl NE
and the registrant’s mark MEDI CI NE. See Dassler KG v.

Rol | er Derby Skate Corp., 206 USPQ 2255 (TTAB 1980).

Applicant al so asserts that there is no intent to
trade on the registrant’s mark “since the nmusic is not
related to the label.” Brief, p. 5. W assune fromthis
statenment that applicant intends to offer a different type
of music on his label fromthat which is perforned by
regi strant. However, because there are no limtations in
either applicant’s or registrant’s identifications, we nust
assune that the nusical group and the record | abel offer
all types of nusic. |In any event, whether applicant
adopted his mark in good faith is not the issue; the issue

is whether the public is likely to be confused by his use
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of the mark in light of the registrant’s use on its
servi ces.

For the reasons stated above, we find that confusion
is likely to occur if applicant were to use the mark SONI C
MEDI CI NE for rnusical sound recordings.

Decision: The refusal of registration is affirned.



